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SUMMONS 


C 104—Summons without Notice, Blank Court. 71 COPYRIGHT 197! BY JULIUS BLUMBERG, INC., LAW BLANK PUBLISHERS 
d Pe 


ial Service. 
. STATE OF NEW YORK 
SUPREME COURT COUNTY OF ONONDAGA 


ISMAEL ABU KHADRA, d/b/a THE 
MIDDLE EAST ELECTRO-MECHANICAL CORPORATION, 


Plaintiff 
against 
` WESTINGHOUSE ELECTRIC CORPORATION AND 


WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A. 
200 Park Avenue, New York, N.Y. 


IEEE. V ve ec County of Onondaga 


To the above named Defendant 


80 EXCHANGE PLACE AT BROADWAY, NEW YORX 


Index No. 

Plaintiff designates 
Onondaga 

County as the place of trial 

The basis of the venue is 
Business address of 
Plaintiff 

Summons 


Plaintiff nggk Business 
address: Syracuse,N.Y. 


Youn are hereby gummaneÀ to answer the complaint in this action and to serve 
a copy of your answer, or, if the complaint is not served with this summons, to serve a notice of 
appearance, on the Plaintiff's Attorney(s) within 30 days after the service of this summons, exclusive 
of the day of service (or within 30 days after the service is complete if this summons is not personally 
delivered to you within the State of New York); and in case of your failure to appear or answer, judg- 
ment will be taken against you by default for the relief demanded in the complaint. 


Dated, September 27, 1974 


GEORGE T. MAHSHIE, ESQ. 
Attorney(s) for Plaintiff 


Office and Post Office Address 
503 E. Washington St. 
Syracuse,N.Y., 13202 
(315) 474-4628 


i 
| 
i 
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COMPLAINT 


TATE CF NEW YORK 
UPREME COURT COUNTY OF ONONDAGA 


| ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST 
ELECTRO-MECHANICAL CORPORATION, 
Plaintiff, 
COMPLAINT 


vs 


WESTINGHOUSE ELECTRIC CORPORATION and 


WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 
200 Park Avenue, "ew York, New York 


Defendants. 


Plaintiff by and through his attorney, George T. Mahshie, 
alleges and shows to this Court as follows: 

AS AND FOR A FIRST CAUSE OF ACTION: 

l. That Plaintiff maintains an office for the trans- 
action of its business at 505 East Washington Street, Syracuse, 
New York. 

2. That upon information and belief, the defendant is a 
foreign corporation licensed to do business in the State of New 
York and maintains an office for the regular transaction of its 
business at 200 Park Avenue, New York, New York. 

3. That Plaintiff is in the electrical and mechanical 
contracting business; that is, that the Plaintiff undertakes 
contracts for electrical and mechanical works on building 
projects, supplying work, labor, services and materials pursuant 
to any contract or project for a valuable consideration. 

4. That defendant manufactures and/or sells electrical 
and mechanical materials that are used in the construction of 
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OH 


various buildings and projects for a valuable consideration. 


| 
| 
5. That on or about the 20th day of March, 1972, Plaintiff 


| 
| 


i 


and Defendant entered into negotiations for the purchase and 
sale of certain materials that Plaintiff would require to fulfill 
a certain contract in the construction of an airport located 
in Riyadh, Saudi Arabia, which negotiations culminated in an 


agreement whereby the material aforementioned would be supplied 


| 

| 
| 
| 
| 
| 
by the Defendant for an agreed, fair and reasonable value. 

6. That at the time of the aforementioned negotiations, 
between Plaintiff and Defendant herein, Plaintiff did make known | 
to Defendant that Plaintiff was the Sub-Contractor on the | 
Riyadh, Saudi Arabia project from a general contractor and | 
said general contract had a time completion date with a liquidated 
damage clause. 

7. That Defendant did warrant and represent to Plaintiff 
that they could and would deliver the material, subject of the 
contract of purchase and sale aforementioned, in accordance with | 
the plans and specifications required and that they would | 
deliver same within the time as allotted by the agreement with 
the general contractor, knowing that the period of time allotted 
by the general contractor included not only manufacturing and 
delivery, but installation as well. i 

8. That Defendant was in fact incompetent and incapable | 
of performance in accordance with the terms and conditions of | 
the agreement of purchase and sale which resulted in Defendant 
being unable to deliver within the required time limits by 


regular freight shipping lines and therefore required Plaintiff | 


to hire special chartered air planes for air freight delivery | 
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in order to perform under Plaintiff's contract with the general 
contractor at a cost te the Plaintiff in extra shipping charges 
in the sum of ONE HUNLRED FIFTY FIVE THOUSAND DOLLARS ($155,000.00] . 

9. That because of the aforementioned premises, Plaintiff 
has been damaged in the sum of ONE HUNDRED FIFTY FIVE THOUSAND - 


DOLLARS ($155,000.00). 


AS AND FOR A SECOND, SEPARATE AND 
COMPLETE CAUSE OF ACTION AGAINS1 DEFENDAT: 


10. Plaintiff alleges and re-alleges allegations 


numbered "1" through "8" herein as if the same were set forth 


herein in total and further shows to this Court: 


11. That Defendant, in order to induce Plaintiff to 


purchase the material subject of the purchase and sale agreement 


aforementioned, did in fact warrant and represent to the Plaintiff 


that they were experienced i» the designing, manufacturing, 
delivery and installation of such equipment and were competent 
and capable to a sufficient degree to so perform. 

12. That in fact, Defendant was not competent nor | 
experienced sufficiently to perform in accordances with the terms | 
and conditions of the purchase and sale agreement as a result of | 
which Defendant was unable to deliver.all of the materials subjec 
of the agreement and/or contract of purchase and sale and further, 
those items that were delivered were such that many were not 
in accordance with the required specifications; were not made 
in a good workman like manner, as a result of which they were 
either unusable and had to be replaced or required altering at a 
further cost and expense to Plaintiff. 


-3- 
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13. That because of the aforementioned premises, Plaintiff 
has been damaged in the sum of TWO HUNDRED TWENTY FIVE THOUSAND 
DOLLABS ($225,000.00). 


AS AND FOR A THIRD, SEPARATE AND COMPLETE i 
CAUSE OF ACTION AGAINST DEFENDANT: | 


14. Plaintiff alleges and re-alleges allegations numbered 


"1" through "12" with the same force and effect as if set 


| 
| 
forth herein in total and further shows to this Court: 
15. Defendant made its false and fraudulent ducc cL 
as set forth hereinbefore, knowing that Plaintiff would rely | 
upon such representations and in reliance thereon would be | 
induced to enter into the agreement of purchase and sale. | 
16. That Plaintiff did in fact rely upon Defendants' 
false and fraudulent representations and in reliance thereon 
entered into the contract of purchase and sale and that as a 
result thereof, Plaintiff has been damaged in the further sum 
of TWO HUNDRED TWENTY FIVE THOUSAND DOLLARS ($225,000.00). 
AS AND FOR A FOURTH, SEPARATE AND COMPLETE 
CAUSE OF ACTION AGAINST DEFENDANT: 


17. Plaintiff alleges and realleges allegations numbered 


"l" through "15" with the same force and effect as if set forth 


herein in total and further shows to this Court: 

18. That as a result of Defendants incompetence, hodiigenosJ 
misrepresentations and inexperience, Plaintiff was required to | 
retain further consultants and other laborers, his overhead was 
continued for a further period of time; he was required to pay 
over-time to employees; he was required to pay interest on 
monies borrowed and he was put to further expense in regard to 


ERR MACMS WADE! 7 77 VERO E EEEE SOME B a Ras af mn trees Re eee SENER MU a 
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extensions of Letters of Credit, all to his further damage in 
the sum of TWO HUNDRED THOUSAND DOLLARS ($200,000.00). 


AS AND FOR A FIFTH, SErARATE AND COMPLETE CAUSE 
OF ACTION AGAINST DEFENDANT: 


19. Plaintiff alleges and realleges allegations numbered 
"1" through "18" with the same force and effect as if set forth 
herein in total and further shows to this Court: 

20. That because of the delay caused to Plaintiff by 
Defendant, Plaintiff was unable to undertake any other projects 
or contracts resulting in further damage to Plaintiff in the 
sum of THREE HUNDRED THOUSAND DOLLARS ($300,000.00). 


AS AND FOR A SIXTH, SEPARATE AND COMPLETE CAUSE OF 
ACTION AGAINST DEFENDANT: 


21. Plaintiff alleges and realleges allegations numbered 
"1" through "20" with the same force and effect as if set 


forth herein and further shows to this Court: 


22. That as a result of Defendants incompetence,negligence, 


misrepresentations and inexperience, Plaintiff was delayed in 


the performance of his contract with the general contractor which 


materially effected his reputation in the area wherein he was 


located and has caused the loss of further business, as a result 


of which, Plaintiff has been further damaged in the sum of ONE 
MILLION DOLLARS ($1,000,000.00). 


AS AND FOR A SEVENTH, SEPARATE AND COMPLETE CAUSE OF 
ACTION AGAINST DEFENDANT: 


23. Plaintiff alleges and reallegations allegations 
numbered "1" through 22" hereinwith the same force and effect 
as if set forth herein in total and further shows cto this Court: 


24. That because of Defendants refusal to settle the 


-5- 
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ligitimate claims herein, Plaintiff has been caused further 


expense in retainirg counsel to bring these actions, in addition 


to costs and disbursements. 

WHEREFORE,Plaintiff demands judgment against the 
Defendants as follows: 

(a) In the First Cause of Action in the sum of ONE 
HUNDRED FIFTY FIVE THOUSAND DOLLARS ($155,000.00). 

(b) In the second cause of action in the sum of TWO 


HUNDRED TWENTY FIVE THOUSAND DOLLARS ($225,000.00). 


(c) In the Third cause of action in the sum of TWO HUNDR 


TWENTY FIVE THOUSAND DOLLARS ($225,000.00). 

(à) In the Fourth cause of action in the sum of TWO 
HUNDRED THOUSAND DOLLARS ($200,000.00). 

(e) In the Fifth cause of action in the sum of THREE 
HUNDRED THOUSAND DOLLARS ($300,000.00). 

(f) In the Sixth cause of action in the sum of ONE 
MILLION DOLLARS ($1,0^^,000.00). 

(g) In the Seventh cause of action for reasonable 
attorneys fees, together with costs and disbursements of these 
actions. 

DATED: Syracuse, New York 
September 27, 1974 Yours, etc. 
GEORGE T. MAHSHIE, ESQ. 
Attorney for Plaintiff 
Office and P.O. Address 
505 E. Washington Street 


Syracuse, N.Y., 13202 
Tel: (315) 474-4628 


| 
| 
| 
| 
| 
| 
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AMENDED ANSWER 


UNTIED STATES DISTRICT COURT 
NORTHEPN DISTRICT OF NEW YORK 


iE ee ID II LIII OLLIILL-LLJILLLLLLLLLLLLLLLLLLLHL1 TT T T TRES 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST ELECTRO- 
MECHANICAL CORPORATION, 


Plaintiff 
m" CIVIL ACTION 


74-443 
WESTINGHOUSE ELECTRIC CORPORATION AND 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants 


LALLRZZZLILILILIZJL I LIN ua a Ll LS Lu, LLL LLL LLL LLLI | Pom 


Defendant Westinghouse Electric Corporation, by its 
attorneys Bond, Schoeneck & King, for its amended answer to the 
complaint of the plaintiff herein, alleges as follows: 

FOR A FIRST DEFENSE 

1. Admits the allegations contained in paragraphs 
numbered "2" and "4" of the plaintiff's complaint. 

2. As to the allegations contained in paragraph "3" 
of the plaintiff's complaint, this defendant admits that plaintiff 
is in the electrical contracting business, but denies having 
knowledge or information sufficient to form a belief as to the 
balance of the allegations of that paragraph and therefore, denies 
the same. 

3. Denies each and every other allegation in said 
complaint contained not hereinbefore specifically admitted or 
controverted. 

FOR A SECOND DEFENSE 

4. On information and belief, plaintiff has failed to 

join as a party plaintiff Nacih Dajani, who is a party indis- 


lz 


AMENDED ANSWER 


FOR A COUL "RCLAIM 


" 


5. Pursuant to an Agreement between plain*iff and 


i B to the action. 


defendant Westinghouse Electric Corporation, plainti. agreed 
to pay for electrical equipment received by it from defendant 
Westinghouse Electric Corporation. 

6. In October, 1973, plaintiff did receive, pursuant 
to such Agreement, certain electrical equipment having a value 
of $88,798.92 but has refused to pay for such equipment, although 
due demand therefore has been made on plaintiff by defendant 
Westinghouse Electric Corporation. 

' 7. Pursuant to the aforesaid Agreement, plaintiff also 
ordered from defendant other items of electrical equipment having 
a value of $22,095.00 which plaintiff subsequently wrongfully 
refused to accept to the damage of defendant in the amount of 
$22,095.00. 

WHEREFORE, defendant demands judgment dismissing the 
complaint of the plaintiff herein, together with the costs and 
disbursements of this action and demands judgment on its counter- 
claim in the amount of $110,893.92 with interest. 


Dated: November 6, 1974 Yours, etc. 


By: e 
E, Partaàer 
A ney fór Defendant Westinghouse 
Electric Corporation 


Office and P.0. Address 
One Lincoln Center 
Syracuse, New York 13202 


13 


NOTICE OF 


MOT7^N FOR DEFAULT CUDGMENT ON COUNTERCLAIM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRiCT OF NEW YORK 


——— ——————EoÓ9 à— e —!n d 
«<SMAEL ASU KHADRA, d/b/a THE MIDDLE EAST Index Ne. 
ELECTRO-MECHANICAL CORPORATION, 74 Civ. 5237 
í (E.W.) 
Plainti*f, 
- against - NOTICE C MOTION 
FOR DEFAULT JUDGMENT 
WESTINGHOUSE ELECTRIC CORPORATION and ON COUNTERCLAIM . — 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 
Nefendants. 
MM ieee x 
TO: GFORGE T. MAHSHIE, ESQ. 
A .torney for Plaintiff 
Office and Post Office Address 
503 East Washington Street 
Syracuse, New York 13202 
Tel. No.: (315) 474-4628 
. PLEASE TAKE NOTICE, that upon the annexed affidavit of 


Steven A. Chernis, sworn to February 11, 1975, and upon all the 
pleadings and proceedings heretofore had herein, the undersigned 
will make application to the Court, before thc Honorable Edward 
Weinfeld, United States District Judge, in Room 128, United 
States District Courthouse, Foley Square, New York, New York, on 
the 25th day of February, 1975 at 2:15 P.M. in the afternoon of 
that day, cr as soon as counsel can be heard, for entry of a de- 


fault judgment, pursuant to Rule 55(b)(2) of the Federal Rules 
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Notice of Motion for Default Judgment on Counterclaim 


of Civil Procedure, in favor of the defendant, Westinghouse 


Corporation and against the plaintiff for the sum of 


53.92 with interest, as demanded in said defendant's 


counterclaim, upon the ground that plaintiff has failed to reply 


thereto as required Ly Rule 12 cf the Federal Rules of Civil 


Procedure; and for such other and further relief as to this 


Court may seem just and proper in the premises. 


Dated: New York, N.Y. 
February 11, 1975. 


YOurs, etc., 


WEISMAN, CELLER, SPETT, MODLIN & WERTHEIMER 


P id 


Steven A. Chernis, A Member of the Firm 
Attorneys for Defendant 

WESTINGHOUSE ELECTRIC CORPORATION 
Office & P.O. Address 

425 Park Avenue 

New York, New York 10022 


By: 


Tel.: (212) 371-5400 
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. AFFIDAVIT IN SUPPORT OF MOTION FOR DEFAULT JUDGMENT ON 
COUNTERCLAIM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ies cep ie pu o diy we AO ii oppor Mirada i di fo uns Gr us ut M di RU NUM Re a b ui a nn di dim di o i i X 
ISMAEL "ABU KHADRA, d/b/a THE MIDDLE EAST Index No. 
ELECTRO-MECHANICAL CORPORATION, 74 Civ. 5237 
(E.W.) 
Plaintiff, 
- against - AFFIDAVIT IN SUPPORT 
OF MOTION FOR DEFAULT 
WESTINGHOUSE ELECTRIC CORPORATION and JUDGMENT ON 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., COUNTERCLAIM 
Defendants. 
en os en cee as as an a tee ee es ae ee a oD ao SE OT ORE ROOMS eee O0 GD OD aD we x 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


STEVEN A. CHERNIS, being duly sworn, deposes and says: 

I am a member of the firm of Weisman, Celler, Spett, 
Modlin & Wertheimer, attorneys for the defendar , Westinghouse 
Electric Corporation (hereinafter  "W-stinghouse") and I am fully 
familiar with all of the facts and circumstances hereirafter set 
forth. 

I submit this affidavit in support of the instanc appli- 
cation for the entry of a default judgment, pursuant to Rule 
55(b)(2) of the Federal Rules of Civil Proceo.re, in favor of 


Westinghouse and against the plaintiff for the sum of $110,893.92 
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. A£fidavit in Support of Motion For Default Judgment on 
Counterclaim 


with interest thereon, the amount demanded in Westinghouse's 
counterclaim, upon the ground that plaintiff has failed to 
serve ? reply to said counterclaim and is presently in default 


with respect thereto. 
JURISDICTION OF THE COURT: 


Plaintiff originally commenced this action in the 
Sup. eme Court of the State of New York, County of Onandaga, on 
September 30, 1974. (The named defendant, Westinghouse Electric 
International, S.A., was never served herein; it ^s a Swiss cor- 
poration and none of its officers or agents ever received process.) 
Thereafter, on October 22, 1974, Westinghouse filed, in the 
United States District Court for the Northern District of New 
York, its petition and bond for removal to said court upon the 
ground of diversity of citizenship in that plaintiff is a resi- 
dent and citizen of Saudi, Arabia; Westinghouse is a corporation 
organized under the laws of the Commonwealth of Pennsylvania and 
the amount in controversy, as alleged in the complaint, exceeds 


the sum of $10,000.00. 
HISTORY OF THE PROCEEDINGS: 


By order of the United States District Court for the 
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Affidavit in Support of Motion For Default Judgment on 
Counterclaim 


Northern District of New York, dated November 25, 1974, the 
action was transferred, upon Westinghouse's motion, to this 
Court. By order of this Court, dated January 21, 1975, our 
firm became substituted in place and stead of the firm of Bond, 
Schoeneck & King, as attorneys of record of Westinghouse. 
Copies of the foregoing orders were served upon plaintiff's 


attorney. 
THE DEFAULT: 


On November 6, 1974 Westinghouse served, and on November 
8, 1974 it filed, its amended answer containing the subject 
counterclaim. A copy of the said pleading is annexed hereto. 
The counterclaim seeks the recovery of $88,798.92, representing 
the balance due and owing for electrical equipment sold to plain- 
tiff, and $22,095.00, representing the amount due and owing for 
electrical equipment which was ordered by plaintiff from and 
manufactured by Westinghouse, the delivery of which was refused 
by plaintiff. Accordingly, there is a total due and owing of 
'$110,893.92 with interest thereon as prayed for in the counter- 
claim. è 


The time within which the plaintiff was required to 


serve a reply or otherwise move with respect to the counterclaim 


Affidavit in Support of Motion For Default Judgment on 
. Counterclaim 


has expired and he has not replied or otherwise moved with re- 
spect to the same. The time for the plaintiff to reply or 
otherwise move with respect to the counterclaim has not been 
extended and he is presert:; in default. The default of the 
plaintiff has been noted Ly the Clerk of the Court as shown in 
his certificate to that effect being submitted to the Court 
simultaneously herewith. 

Although The Soldiers' and Sailors' Civil Relief Act, 
S 200(1), 50 USC App $520(1) does not appear to require the fil- 
ing of a non-military affidavit in support of the entry of a de- 
fault judgment against a "plaintiff," - it states ". . . default 
of any appearance by the defendant . . ." - upon information and 


belief, plaintiff is not in the military service. In the affi- 


davit of plaintiff's attorney, sworn to November 21, 1974 and 
submitted in opposition to the motion to transfer this action, 
he stated that: 
"Plaintiff Ismael Abu Khadra is a citizen 
and resident of Saudi, Arabia who has no 
residence or full time place of business 
in the United States, . . ." 
Upon information and belief, based upon all of the 
files and correspondence in my possession pertaining to this 


matter, the plaintiff is neither an infant nor an incompetent 


person. 
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Affidavit in Support of Motion For Default Judgment on 
Counterclaim 


By reason of all of the foregoing, Westinghouse is 
entitled to the entry of judgment on its counterclaim against 
the plaintiff in the sum of $110,893.92 with interest. 

WHEREFORE, your deponent respectfully prays for the 
entry of judgment as requested above and for such other and 
further relief as to this Court may seem just and proper in the 


premises. 


Sworn to before me this 


llth day of February, 1975. 


e / "d r 
i / 

STEVEN D: DREYEF ^» / , 

NOTARY PHELL, SUI 6i 1 York = o j / 
Hia. 21-6;003:0 Pd s. 

uat £23 in Navr Yor. Cow BEENIE S, SMe at DUIS A 

Pl. croi Lejiccs March 30, 1976 Steven A. Chernis 
In 
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REFERENCE TO EXHIBITS 


Exhibits are set forth on following pages: 


Summons 4 


Complaint 5 


Amended Answer ll 
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CLERK'S CERTIFICATE OF PLAINTIFF'S DEFAULT IN REPLYING TO 
COUNTE RCLAIM 


UNITED STATES DISTRICT COURT 


SOUTIRER DISTRICT OF NEY YORI 


ISMAEL ALU KHADRA, d/b/a THE MIDDLE EAST Index No. 


ELECTRO-MECHANICAL CORFORATION, 74 Civ, 522i 
Plaintiff, 


- against - CLERK'S C 
OF HAL 
WESTINGHOUSE FLECTRIC CORPORATION and DEFAUIT I 


paca a 


WESTINGHOUSE ELECTRIC INTERNATICA-L, S. 


a 


District Court for the Southern District of New York, do hereby 
certify that che Cocket entries in the capticonsc czre indicete 
that this acticn was originally remova from tne Evereme Court, 
State of New York, Onendaga Courty, to the Unitec States District 
Court for the Northern District of New York on Octcher 22, 1974; 
that an answer on behalf of Westinghouse Electric Cors., ceninin- 
ing a counterclaim agairst the plaiecif 
on October 29, 1974 and that an amended answer on trhulfé of 
Westinghouse Electric Corp., containing a counterclaim, was 


- ^ ^ 3 fln. ot * ea" - ; p m 
SC) ves] Aard fiic eon Novena a, a) PPh 6 


© further cortity: thot the decher cutsies iti Cats SHE 
zog * E C LS J wake * a’ 9 & B wee 


Clerk's Certificate of Plaintiff's Default in Replying to 
Counterclaim 


the plaintiff hes not filed a reply and has not otberwis? moved 


E 4 


with respect to the counterclaim herein anc chut the time to 
reply or move with respect to said countcrclaim has expired. 
The default of the plaintiff in replying tc the counterclaim is 
hereby noted. 


Dated: New York, N.Y. 
Janiary FK. 19175. 


- , j 


f uu EAN A T i e |] 


à fi p j 
P 7 PF. 
[< Pri : f f- R^ ND d p” M f 
f Sat Taf e^ of E - ø A © ¢ cot we 
6 , s 
glerk cf the United States 
District Ccurt for the 


i 
Southern District of 
New York 


JUDGE'S MEMO ENDORSED 


JUDGE'S MEMO ENDORSED - April 4, 1975 


4-1-75 Defts. motion for a default judgment on 
counterclaim is denied. Pl1tf. is to post 
a $25,000.00 bond within 20 days. 


So ordered 


Edward Weinfe 
U.S.D.J 
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NOTICE OF MOTION TO SET ASIDE THE DEFAULT UNDER RULE 55 (c) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


—— —— —— — — — —— — — —— — — — — — — — — — — — —— Á— i — — — — — — — i  — i 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST 
ELECTRO-MECHANICAL CORPORATION, 
NOTICE OF MOTION 


Plaintiff, TO SET ASIDE THE 
DEFAULT UNDER 
VS. RULE 55 (c) 
WESTINGHOUSE ELECTRIC CORPORATION and Incex No. 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 74 Civ. 5237 


Defendants. 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 


George T. Mahshie, Esq., sworn to on the on Gey c£ March, 1975 


and upon all the pleadings and proceedings heretofcre had herein, 
the undersigned will make application to the Court, Lefore the 
Honorable Edward Weinfeld, United States District Jucge, in Room 
128, United States District Courthouse, Foley Square, New York, 
New York on the 18th day of March, 1975 at 2:15 P.M. in the 
afternoon of that date, or as soon thereafter as counsel can be 
heard, for an order to set aside a default éntered 

herein on February 14, 1975 with the Clerk of the United States 
District Court for the Southern District of New York, under Rule 
55 (c) of F..CP, and authorizing plaintiff to make a late filing 
of a reply and compellingthe defendant to accept the same, and 
for such other and further relief as to this Court may seem just 
and proper in the premises. 


Dated: March 4, 1975 


"3 


| 

| 

| 

| 

| 

| 

| 
TENE 

E 
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Notice of Motion to Set Aside the Default Under Rule 55 (c) 


Í 
€—— ——— m 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Yours, etc. 


GEORGE T. MAHSHIE, ESQ. 
Attorney for Plaintiff 
Office and P.O. Address 
503 East Washington Street 
Syracuse, New York 13202 
Telephone (315) 474-4628 


TO: WEISMAN, CELLER, SPETT, MODLIN & WERTHEIMER 
Attorneys for Defendant 
Westinghouse Electric Corpu -ion 
425 Park Avenue 
New York, New York 10922 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


| 


j 
L] 
i 
| 
| 
| 
| 
| 
| 
! 
| 
Í 
| 
| 
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UNDER RULE 55 (c) 


m ——— PEDE ee RD C ———————— -_-—--- 


AFFIDAVIT IN SUPPORT OF MOTION TO SET ASIDE THE DEFAULT | 
| 
! 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST | 
ELECTRO-MECHANICAL CORPORATION, 

Plaintiff, AFFIDAVIT 

vs. Index No. H 

74 Div. 5237 | 

WESTINGHOUSE ELECTRIC CORPORATION and 

WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., | 


Defendants. 


State of New York ) 
County of Onondaga)ss: 
City of Syracuse ) 


GEORGE T. MAHSHIE, ESQ., being duly sworn, deposes and 
says: 


l. That on or about November 8, 1974, ceponent received 
i 
| 
the amended answer of defendant Westinghouse Electric Corporation 


containing a counterclaim. 
|| 
2. On ‘ue same day or within one or two days thereafter, 


deponent dictated to a secretary a reply to said counterclaim 
to be filed and served herein. 

3. That deponent was not aware until a Notice of Motion 
dated February 11, 1975, was served upon him at his office, that 
the reply which he dictated apparently was never typed, served or 


filed. 


4. That as soon as deponent was advised of the existence 


| 
| 
of the default, the attorney for defendant Westinghouse Electric | 


Corporation was contacted by telephone; and arrangements were made! 


to adjourn defendant's motion for default judgment to March 18, | 
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Affidavit in Support of Motion to Set Aside the Default 
Under Rule 55 (c) 


which has heretofore been 
with the Court. 

5. Defendant Westinghouse Electric Corporation will in 
no way be prejudiced, nor will its interest be ccrpromised, nor 
the trial of this action be delayed by setting aside the default 
judgment herein, and by authorizing plaintiff to file a reply to 
the counterclaim herein. 

6. That if the order herein prayed is granted, 


a reply, in substantially the form hereto attached as Exhibit "A"| 


* will be promptly filed with the Court and served upon the defendant 


T — - ---— 


———————— MÀ aa — n € 


NER n 


e m Rt 8 t t 


Westinghouse Electric Corporation. 

7. That as more particularly appears in the complaint 
filed and served herein, it is the contention cf plaintiff that 
defendant breached the alleged agreement between the parties, by 
reason of its failure to deliver certain merchancise as callec for! 
by the agreement; its late delivery of merchandise which was 
delivered; and the fact that the merchandise thet was delivered 
did not comply with the specifications of the agreement. 

8. That the establishment of the facts alleged in the 
complaint herein would uecessarily constitute a complete cefense 
to the counterclaim herein. 

9. That the granting of judgment on default herein while 
the action upon the complaint remains to be tried would interfere 
with the prope: disposition of the issues raised by the complaint 
« 
and answer, and would enter a judgment which, as deponent verily 
believes, would be inconsistent with the proof subsequently to 


be adduced upon the complaint herein. 


Affidavit in Support of Motion to Set Aside the Default 
Under Rule 55 (c) 


WHEREFORE, deponent prays for an order to set aside the 
default heretofore entered herein, to permit plaintiff to enter 


a defense to the counterclaim herein, and for such further relief 


; ege S À d aU. CG, a 


Sworn to before me this 


| 

| 

| as to the court may seem just and proper in the premises. 
ge day of March, 1975 


poro "D - M 


Notary Public" 
UA MERI 


Inq the 


[a pQwrA 
grate et NOV Sore 
Qe rs Fer a1) 


"T von mss 
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EXHIBIT "A", PROPOSED REPLY « | 


——————————————— MUI DM a usn—— v —ÀÓ 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


—— — ——mÀ ee ——á— i 


" ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST 
ELECTRO-MECHANICAL CORPORATION, 


Plaintiff, REPLY 
vs. Incex No. 


WESTINGHOUSE ELECTRIC CORPORATION and 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants. 


The plaintiff, above named, by and through its attorney, 


George T. Mahshie, Esq., replying to the counterclaim contained 


in the answer of the defendant alleges as follces: 


l. That plaintiff admits so much of cefezóant's answer 


| 
| 
m counterclaim marked and numbered Paragraph 5 as alleges thet 
Moneibtusn entered into an agreement with defendant Westinghouse 
Electric Corporation. 

2.. That plaintiff admits so much of defendent's answer 


and counterclaim marked and numbered Paragraph 6 as alleges that 


Westinghouse Electric Corporation has demanded payment for certain 
equipment. 


| 

| 

" i 

| 3. That plaintiff denies each and every other allegation 


WHEREFORE, plaintiff demands judgment dismissing the 


| counterclaim and grarting relief to the plaintiff as sought in the; 
t 
| original complainc toge:her with such other and further relief 


i| contained in defendant's counterclaim. 

| 

1 

| 

j} 

t 

j" to this court may seem just and proper in the premises. 


Dated: March 4, 1975 
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Exhibit "A", Proposed Reply 


Yours, etc. 


GEORGE T. MAHSHIE, ESQ. 
Attorney for Plaintiff 
Office and P.O. Address 
503 East Washington Street 
Syracuse, New York 13202 
Telephone (315) 474-4628 


WEISMAN, CELLER, SPETT, MODLIN & WERTHEIMER 

Attorneys for Defendant Westinghouse Electric Corporation 
425 Park Avenue 

New. York, New York 10022 


Lx br n * 


— o 


4-1-75 


3k 


JUDGE'S MEMO ENDORSED 


JUDGE'S MEMO ENDORSED - April 4, 1975 


Pltffs. motion for an order to set aside 
default is granted on condition that pltff. 
post a $25,000.00 bond within 20 days. 


So ordered 


Edward Weirfeld 
U.S.D.J. 
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AFFIDAVIT IN OPPOSITION TO PLAINTIFF'S MOTIC 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE 
EAST ELECTRO-MECHANICAL CORPORATION, 


Plaintiff, 


- against 


WESTINGHOUSE ELECTRIC CORPORATION 
and WESTINGHOUSE ELECTRIC INTERNATIONAL, 


S.A. 


Defendants. 


FP HEW YORK ) 


COUNTY OF NEW YORK 


STEVEN A. CHERNIS, being duly 


and says: 


X am a member of 


SPETT, MODLIN & WERTHEIMER, attorneys 


WESTINGHOUSE ELECTRIC CORPORATION (herei 


and I am zullv familiar with all the 


hereinafter set forth. 


£ submit this affidavit (i) 


1 


appiication of plaintifr£z 


ant 


cO 


the firm of WEISMAN, 
.nafter 


facts and 


TO SET ASIDE 
HIS DEFAULT AND IN SUPPORT OF.WESTINGHOUSE'S MOTION TO 
ENTER A DEFAULT JUDGMENT 


ao DAVAIT IN 
OFFrOZITION TO 
PLAYNTIFF's MOTION 
TO SET ASIDE HIS 
DEFAULT AND IN 
SOPPORT OF 
WES'TINGHOUSE'S 
MOTION TO ENTER 

^ DT"AULT JUDGMENT 


t 


sworn, deposes 


CELLER, 
the cefendant 


"Westinghouse") 


circumstances 


in opposition to 


set aside his 
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Affidavit in Opposition to Plzintiff's Motion to Set Aside 
His Default and in Support of Westinghouse's Motion to 
Enter a Default Judgment 


default in failing to reply to Westinghouse's counterclaim 
end (ii) further in support of Westinghouse's pending ap- 

plication for the entry of a default judgment or, now, in 

the alternative, for an order directing plaintiff to post 

& bond securing payment of the amount sought in said 


counterclaim. 


PLAINTIFF'S MOVING PAPERS ARE PALPABLY 

INSUFFICIENT TO AVOID THE ENTRY OF A 

DEFAULT JUDGMENT OR TO SUPPORT THE SET- 

TING ASIDE OF THE DEFAULT; THERE IS NO 
AFFIDAVIT OF MERIT: 


As can be observed from the pleadings, this 


action stems from the sale and delivery of equipment,man- 


n 
I 


ufactured by Westinghouse,to plaintiff, a contractor, for 
installation at an airport in Saudi Arabia.  Admitted in 
the complaint is that equipment was sold and delivered. 
The counterclaim alleges that by reason of the foregoing, 
there is now due and owing from plaintiff to Westinghouse 
the sum of $110,893.92 with interest. There has been a 
Zailure to deny the allegations of the counterclaim and 
they are thus admitted. The plaintiff is in default and 


that default has been duly entered as indicated in and by 


Affidavit in Opposition to Plaintiff's Motión to Set Aside 
His Default and in Support of Westinghouse's Motion to 
Enter a Default Judgment 


the Clerk's Certificate annexed to Westinghouse's moving 


papers. 


The burden,therefore,is now on the plaintiff to 
persuade this Court that there is good cause to relieve 
him of his default. It is respectfully submitted that as 
a matter of law -- reviewed in the accompanying memorandum 
of law -- plaintiff has totally failed to discharge that 
burden and has failed to even remotely or indirectly 
demonstrate that the sum demanded in the counterclaim is 


not presently due and owing. 


It is first noted that the excuse tendered for 
the default is hardly sufficient.  Plaintiff's attorney 
states in his affidavit (in Para.2) that he dictated a 
AEN to the counterclaim to his secretary and then, as 
far as he was concerned, the matter ended. While I do 
mot: profess to be a master of law office management, it 
does seem that an attorney's dut, to the Court and to 
other litigants cannot be so cavalierly R ERE S It 


is the duty of the lawyer to make sure that papers are 


properly prepared, served and filed in accordance with 


the applicable statutes and rules of the Courts. 
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Affidavit in Opposition to Plaintiff's Motion to Set Aside 


His Default and in Support of. Westinghouse's Motion to 


Enter a Default Judgment | 


| 


4oreover, assuming -- since we are not expressly told -- 
| 

that somewhere, somehow, something went wrong, how is it 

that a reply to the original answer containing the coun- 

terclaim was also never served or filed? Furthermore, 


where is the affidavit of the lawyer's secretary setting 


forth the evidentiary facts of the implied "law, office 


failure"? 


In any event, putting all of that aside, where 


is the required demonstration -- by a Pie n having per- 
| 

sonal knowledge of the facts -- that plaintiff has a 

defense to the counterclaim or is not otherwise indebted 

to Westinghouse for said sum? 


There is no Alleged Defense, no Showing of Merit, Which 
Legally Defeats Westingh»use's Present Right of Recovery: 


Plaintiff has simply failed to come forth with 
# single probitive word, by a person having knowledge of" 
the facts, showing that Westinghouse is not entitled to 
recovery on its counterclaim. The only attempt at per- 
suasion in that regard is by plaintiff's attorney, but he 


does not state, nor does it otherwise appear, that he has 


iin 
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Affidavit in Opposition to Plaintiff's Motion to Set Aside 
His Default and in Suppcrt of Westinghouse's Motion, to 
Enter a Default Judgment 


any personal knowledge of the underlying facts. And, the 
attorney does not even attempt to show that therc is merit 
to his client's cause, he simply refers this Court to the 


complaint; he states in his affidavit (in Para. 7): 


"7. That as more particularly 


appears in the complaint filed and 
served herein, it is the contention 
of plaintiff that defendant breached 
the alleged agreement between the 
parties, by reason of its failure to 

/ deliver certain merchandise as called 
for by the agreement; its late deliv- 
ery of merchandise which was deliv- 
ered; and the fact that the merchandise 
that was delivered did not comply with 
th? specifications of the agreement." 
(Emphasis added) 


i 


But, there are no probitive facts set forth in the above 
/ 
averrali Moreover, the complaint itself is not probative 


of any alleged fact adverted to therein since it is neither 


verified by the plaintiff or his lawyer for that matter. 


The attorney then goes on to make an erroneous 


statement of law in paragraph 8 of his affidavit; he states; 


"8. That the establishment of 
the facts alleged in the complaint 
herein would necessarily constitute 
a complete defense to the counter- 
claim herein." 


( 
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Affidavit in Opposition to Plaintiff's Motion to Set Aside 
His Default and in Support of.Westinghouse's Motion to 
Enter a Default Judgment 


No so. .As indicated in the accompanying memorandum of 
law, a claim for damages based upon breach of warrarty 

¢ 
way constitute a cause of action, but it is no defense 
to a cause of action for the price of goods sold and 
delivered. Accordingly, for ought that appears in the 
complaint, Westinghouse would nevertheless be entitled 
to summary judgment for the price of goods sold and 


accepted as prayed for in the counterclaim. 


¥inally,.we note that the proposed reply 
proffered, copy of which is annexed to the plaintiff's 
moving papers, purports to lack the signature of 
plaintiff's attorney and would be subject to a motion to 
strike under Rule 11 of the Federal Rules of Civil 
Procedure. Furthermore, the blanket denials contained 
therein are sham and unfair since it cleariy is fact 
that plaintiff entered into an agreement in and by 
which he agreed to receive tne equipment and pay 
for the same; equipment was sold, delivered and ac- 
cepted and payment has been demanded and refused. Notably, 


no affirmative defenses are alleged in the proposed reply. 
/ 


EM. 
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Affidavit in Opposition to Plaintiff's Motión to Set Aside 
His Default and in Suprort of ‘Westinghouse's Motion to 
Enter a Default Judgment 


Hence, plaintiff has failed to discharge his 
burden in persuading this Court that his default was 
excusable and that he has a meritorious defense to the 


counterclaim. 


WESTINGHOUSE WILL BE PREJUDICED BY 

A DENIAL OF THE RELIEF IT SEEKS: 

Based upon all of the foregoing, and the authori- 
ties referred to in the accompanying memorandum of law, 
it should be readily apparent that Westinghouse is 
presently entitled to be paid. While the merits of plain- 
tiff's complaint are not to be passed upon here, a perusal 
of that complaint shows that many of the plaintiff's 
alleged causes of action would be subject to dismissal 


for lack of legal sufficiency. 


Upon information and belief, resulting from 
communications received from Westinghouse's correspondent 
counsel in Saudi Arabia, the current financial condition 
of plaintiff is unsourd. The bank in Saudi Arabia, which 


financed plaintiff is now pressing for payment there. 


In support of plaintiff's .otion for a protective order, 


Affidavit in Opposition to Plaintiff's Motion to Set Aside 
His Default and in Support of’ Westinghouse's Motion to 
Enter a Default Judgment 


returnable simultaneously herewith,-plaintiff's attorney 
has indicated to the Court that plaintiff would have 
great difficulty in raising even $2,000 for a trip to 


New York; the attorney states; 


"10. On inforiation and belief, 
that because of the financial reverses 
caused to plaintiff by the acts of 
defendant alleged in the complaint, 
plaintiff may have great difficulty 
in meeting such expen es," 


Accordingly, the more time which transpires 
between now and the time of entrv of Westinghouse's judg- 
ment, the more likely it will be that Westinghouse will be 
unable to collect the sum due under the judgment. Time 


is truly of some essence under these circumstances. 


In connection with such time element, and the 
effect of delay in reducing Westinghouse's prospects of 
enforcing its judgmert against the plaintiff, the Court i 
should observe that in the motion for a protective order, d 
mentioned above, plaintiff is seeking to engraft even more 
delay into the proceedings by requesting that his deposition 
-- noticed some six weeks ago on January 30, 1975 -- be 


postponed for not ",., less than three months notice ..." 


Af.idavit in Opposition to Plaintiff's Motion tc Set Aside 
His Default and in Support of.Westinghouse’s Motion to 
Enter a Default Judgment 


While that application is being responded to separately, 
it should be obvious that the very commencement of this 
lawsuit, with its inherent opportunities for seeking delay, 
is a vehicle for postponement and procrastination in 


paying the debt which is long overdue. 


In the Alternative, Plaintiff Should be Required to Post 


a Bond to Secure any Judgment Entered Against Him Upon 
Westirnghouse's Counterclaim: 


Í 
; By reason of the foregoing, yet with the 


recognition that the Court might be hesitant in entering 

a default judgment, Westinghouse is willing to accept a 
bond tc secure the payment of any judgment which ay be 
rendered against the plaintiff upon Westinghouse's counter- 
claim, in lieu of entry of a default judgment. The 
acceptance of such a bond would however, be subject to 


the Court's Approval of the surety thereon. 


WHEREFORE, your deponent respectfully requests 
an order de ving the plaintiff's application and granting 
'Westinghouse's motion for the entry of a defau:. judgment 
or, in the alternative, requiring the plaintiff to post a 


bond securing payment of any judgment to be entered upon 


————————M— —PÓP ARR 


LIT 


m 
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Affidavit in Opposition to 
His Default and in Support 
Enter a Default Judgment 


Plaintiff's Motion to Set Aside 
of Westinghouse's Motion to 


Westinghouse's counterclaim and for such other and further 


relief as to this Court may seem just and proper in tlie 


premises. 


= to before me, this 


2A. of March, 1975. 


M. y. 205 ARE / wy Drege 


ts STEVEN D. DREYER 


YCTARY PUBLIC. Sit e of tlew York 
No, 31-6100919 
valis ia ew York County 
ae -— - Expires Merch 30, 1976 
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, NOTICE OF MOTION FOR DEFAULT JUDGMENT ON COUNTERCLAIM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


- Oe LL LC LI LCS LL MD DD" MM 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST 
ELECTRO-MECHANICAL CORPORATION, 


Plaintiff, 
-against- 


WESTINGHOUSE ELECTRIC CORPORATiON and 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants. 


- = e ON M M 1 UM Ml 


TO: GEORGE T. MAHSL.IE, ESQ. 
Attorney for Plaintiff 
Office and Post Office Address 
503 East Washington Street 
Syracuse, New York 13202 
Tel. No.: (315) 474-4628 


Index No. 
74 Civ. 52317 
(E.W.) 


NOTICE OF MOTION 
FOR DEFAULT JUDG- 


MENT ON COUNTER- 


CLAIM 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 


Steven D. Dreyer, sworn to May 16, 1975, and upcai ail the plead- 


ings and proceedings heretofore had herein, the undersigned wili 


make application to the Court, before the Honorable Edward 


Weinfeld, United States District Court, in Room 706, United States 


District Courthouse, Foley Square, New York, New York, on the 


27th day of May, 1975 at 2:15 P.M. in the afternoon of that day, 


Notice of Motion for Default Judgment on Counterclaim 


or as soon as counsel can be heard, for entry of a def ul: 
judgment, pursuant to Rule 55(b)(2) of the Federal Ru.^s of 

Civil Procedure, in favor of the defendant, Westinghouse Ele 

tric Corporation and against the plaintiff for the sum of 
$110,893.92 with interest, as demanded in said defendant's 
counterclaim, upon the ground that plaintiff has failed to 

comply with the provisions of the order of Judge Edward Weinfeld, 
filed herein on April 4, 1975, which set aside plaintiff's defauit in 
replying to defendant's counterclaim upon condition that plaintiff 
post a $25,000.00 bond within twents (20) days thereafter; and 
for such other and further relief as to this Court may seem just 
and proper in the premises. 


Dated: New York, New York 
May 16, 1975 


Yours, etc. 


WEISMAN, CELLER,SPETT,MOi!!, & WERTHEIMER 
" f J : 
oy rd A 
KILA A 
By Lat Ud uu ua 


Steven A. Chernis, a Member of the Firm 
Attorneys for Defendant 

WESTINGHOUSE ELECTRIC CORPORATION 
Office & P.O. Address 

425 Park Avenue 

New York, New York 10022 

Tel.: (212) 371-5400 
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AFFIDAVIT IN SUPPORT OF MOTION FOR DEFAULT JUDGMENT ON 
COUNTERCLAIM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


mM. — D M M MM hc > og 
ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST Index No. 
ELECTRO-MECHANICAL CORPORATION, 74 Cit, 5237 
(E.W.) 
Plaintiff, 
-against- 
AFFIDAVIT IN SUPPORT 
WESTINGHOUSE ELECTRIC CORPORATION and OF MOTION FOR DEFAULT 
WESTINGHOUSE ELECTRIC INTERNATIONAL,S.A., JUDGMENT ON COUNTER- 
CLAIM 
Defendants. 
m" WW M M M Nl M M S x 


STATE OF NEW YORK ) 
: SS.t 
COUNTY OF NEW YORK ) 


STEVEN D. DREYER, being duly sworn, deposes and says: 


i am an associate of the firm of Weisman, Celler, Spett, 
Modlin & Wertheimer, attorneys for the defendant, Westinghouse 
Electric Corporation (hereinafter "Westinghouse") and I am 
fully familiar with all of the facts and circumstances hereinafter 


set forth. 


I submit this affidavit in support of the instant ap- 


plication for the entry of a default judgment, pursuant to hule 
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Affidavit in Support of Motion for Default Juágment on 
Counterclaim 


55(b)(2) of the Federal Rules of Civil Procedure, in favor of 
Westinghouse and against the plaintiff for the sum of 
$110,893.92 with interest thereon, the amount demanded in West- 
inghouse's counterclaim, upon the ground that plaintiff has 
failed to comply with the order of Judge Edward Weinfeld filed 
herein on April 4, 1975, which set aside plaintiff's default in 
replying to Westinghouse's counterclaim upon condition that 


plaintiff post a $25,000.00 bond within twenty days thereafter. 


JURISDICTION OF THE COURT 

Plaintiff originally commenced this action in the 
Supreme Court of the State of New York, County of Onandaga, on 
September 30, 1974. (The named defendant, Westinghouse Electric 
International, S.A., was never served herein; it is a Swiss 
corporation and none of its officers or agents ever received pro- 
cess.) Thereafter, on October 22, 1974, Westinghouse filed, in 
the United States District Court for the Northern District of New 
York, its petition and bond for removal to said court upon the 


ground of diversity of citizenship in that plaintiff is a resi- 


dent and citizen of Saudi, Arabia; Westinghouse is a corporation 


organized under the laws of the Commonwealth of Pennsylvania and 
the amount in controversy, as alleged in the complaint, exceeds 


the sum of $10,000.00. 


Affidavit in Support of Motion for Default Judgment on 
Counterclaim 


HISTORY OF THE PROCEEDINGS 

By order of the United States District Court for the 
Northern District of New York, dated November 25, 1974, the 
action was transferred, upon Westinghouse's motion, to this 
Court. By order of this Court, dated January 21, 1975, our 
firm became substituted in place and stead of the firm of Bond, 
Schoeneck & King, as attorneys of record of Westinghouse. 
Copies of the foregoing orders were served upon plaintiff's 
attorney. 

THE DEFAULT IN REPLYING AND THE DEFAULT 
IN POSTING THE BOND 

On November 6, 1974 Westinghouse served, and on November 
8, 1974 it filed, its amended answer containing the subject 
counterclaim. A copy of the said pleading is annexed hereto. 
The counterclaim seeks the recovery of $88,798.92, representing 
the balance due and owing for electrical equipment sold to plain- 
tiff, and $22,095.00, representing “he amount due and owing for 
electrical equipment which was ordered by plaintiff from and 
manufactured by Westinghouse, the delivery of which was refused 
by plaintiff. Accordingly, there is a total Cie and owing of 
$110,893.92 with interest thereon as prayed for in the counter- 


claim. 
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Affidavit in Support of Motion for Default Judgment on 
Counterclaim 
The time within which the plaintiff was required to 

serve a reply or otherwise move with respect to the counterclaim 
expired and he did not reply or otherwise move with respect 
to the same. The time for the plaintiff to reply or otherwise 
move with respect to the counterclaim had not been extended and, 
at the time Westinghouse moved, as hereinbelow discussed, 
for a default judgment plaintiff was in default, as noted by the 
certificate to that effect of the Clerk of this Court, copy of 
which is annexed hereto, which was heretofore submitted to this 


Court. 


In or about February 1975, Westinghouse served motion 
papers, returnable February 25, 1975, upon plaintiff for a default 
judgment with respect to its counterclaim. At the request of 
plaintiff's attorney and with the Court's permission the said 


motion was adjourned to March 18th. 


Prior to the adjourned return date of Westinghouse's 
motion, plaintiff moved for an order setting aside the said default 


which was also made returnable on March 18th. 
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Affidavit in Support of Motion for Default Judgment on 
Counterclaim 


On the return dato of the parties' respective motions 
counsel for both sides appeared before Judge Edward Weinfeld 
who, thereupon granted plaintiff's motion to set aside the de- 
fault upon condition that plaintiff post a $25,000.00 bond 


within twenty days thereafter. 


The Judge's decision was reduced to an order to that ef- 


fect which was filed on April 4, 1975. 


Hore than twenty days have passed since the filing of 
the said order but plaintiff has not posted the $25,000.00 bond 


as required. 


Since the setting aside of plaintiff's default in reply 
to Westinghouse's counterclaim was conditioned upon his posting 
the requisite bond, plaintiff's failure to comply with such 


condition has rendered the said order inoperative. 


Accordingly, Westinghouse is now entitled to the entry 


of judgment upon defendant's default in replying to the counter- 


claim. 
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Affidavit in Support of Motion for Default Judgment on 
Counterclaim 


Although the Soldiecrs' and Sailors' Civil Relief Act, 
$200(1), 50 USC App §520(1) does not appear to require the fil- 
ing of a non-military affidavit in support of the entry of a 
default judgment against a "plaintiff," - it states " . . . 
default of any appearance by the defendant . . . " - upon informa- 
tion and belief, plaintiff is not in the military service. In 
the affidavit of plaintiff's attorney rn to November 21, 1974 
and submitted in opposition to the motion to transfer this action, 
he stated that: 

"Plaintiff Ismael Abu Khadra is a citizen 
and resident of Saudi, Arabia who has no 
residence or full time place of business 
in the United States, . . . " - Ve 
Upon information and belief, based upon all of the files 


and correspondence in my possession pertaining to this matter, 


the plaintiff is neither an infant nor an incompetent person. 


By reason of all of the foregoing, Westinghouse is 
entitled to the entry of judgment on its counterclaim against the 


defendant in the sum of $110,893.92 with interest. 
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Affidavit in Support of Motior for Default Judgment on 
Counterclaim 


WHEREFORE, your deponent respectfully prays for the 


entry of judgment as requested above and for such other and 


o " : 
further relief as to this Court may seem just and proper in the 


premises. 


m dad. 


-— 


Steven D. Dreyer 


Sworn to before me this 


(LOraay of May, 1975 


CHARLES WAYNE 
NOTARY PUBLIC, State of New York 
No. 30-9554150 
Qualified in Nassau County 
Certificate Filed in New York County 
Commission Expires March 30, 1976 
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REFERENCE TO EXHIBITS 


Exhibits are set forth on following pages: 


Summons 
Complaint 
Amended Answer 


Clerk's Certificate of Plaintiff's Default 
in Replying to Counterclaim 
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JUDGE'S MEMO ENDORSED 


JUDGE*S MEMO ENDORSED - June 27, 1975 


6-24-75 Deft. Westinghouse's motion for default 
; judgment on counterclaim hereby granted. 


So ordere 


Edward Weinfelf 
U.S.D.J. 


AFFIDAVIT IN OPPOSITION TO DEFENDANT'S MCTION FOR DEFAULT 
*JUDGMENT ON COUNTERCLAIM 


‘UNITED STATES DISTRICT COURT 


¡SOUTHERN DISTRICT OF NEW YORK 
.IISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST 

ELECTRO-MECHANICAL CORPCAATION, 

| ANSWERING 
| Plaintiff, AFFIDAVIT 


i 
| VS. Index No. 


74 Civ. 3237 
IWESTINGHOUSE ELECTRIC CORPORATION and (E.W.) 
iWESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants. 


| 

{State of New York ) 
iCounty of Ononcaga)ss: 
iCity of Syracuse ) 


GEORGE T. MAHSHIE, being duly sworn, deposes and says: 


jpractice in the State of New York with an office for the regular 


‘practice of his profession being iocated at. 503 East Washington 


| 
| 
| l. That he is an attorney at law duly licensed to 


Street, Syracuse, New York. 


| 2. That your deponer: has represented the plaintiff in 
i 
|the instant action since the inception thereof and is the attorney 


à 


|of record therein, and is therefore fully acquainted with all of 


lithe facts and circumstances surrounding the same. 

3. That associated with your deponent in this matter | 
jis one John S. Hogg, Esq., an attorney at law culy licensed to | 
ipractice in the State of New York with an office for the regular | 


practice of his profession being located at 503 East Washington 


Street, Syracuse, New York. 


| 
i 
| 
4. That the aforementioned John S. Hogg, Esq. d'i journey} 
| 
i 
r 


to New York to argue a certain motion to permit the late filing of 


la Reply to the counterclaim in the instant action and upon his retu 


LE ans TRAIN OUI is ! pé s 
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Judgment on Counterclaim 


| 

| Affidavit in Opposition to Defendant's Motion for Default 
i 

LI 


did inform your deponent that the Court had made an oral Order 


LJ 
permitting the serving of the Reply on condition that a bond be 


| 
posted in a sum certain. 


S. That on the following dates your deponent did write 


ito the plaintiff herein at his address in the City of Riyedh, i 


| 
| 


| 
‘Saudi Arabia, to wit: April 1, 1975, April 3, 1975, April 22, 1975: 


| 


Jand teletexes were sent on March 31, 1975 and May 19, 1975. 


i 
à 


6. That you deponent did not receive any answers to the 


| 
| 

| 
preeenvanse untii May 25, 1975 at approximately between the | 
jhours Of 6:00 o'clock and 7:00 o'clock in the aforenoon of said | 
idate at which time your deponent received a telephone call from the} 
‚plaintiff indicating that some of the aforementioned letters had | 
but been received, but the ones that were received did not arrive | 
| 


'until a month after they had been mailed and that is the reason for 


the failure to reply. Further, it was stated that the teletexes 


i 7. That as a result of the aforementioned telephone 


| 
lwere also tardy in arriving. 

"conversations, in that there were actually a first phone call from 
Iac! Arabia followed by a se. nd telephone call to your deponent | 
E his home in which the plaintiff informed your deponent that he | 
pete immediately gather information to show that he was indebted | 
|to the sum of 4,000,000 Riyals as a result of the facts and | 
patemetonces giving rise to this cause of action and that the 
lpapers to substantiate such facts would be transmitted in the 
|immediate future, but that the time of receipt nere could not be 
guaranteed. | 


3. That your deponent informed the plaintiff that there 


‘was now a motion pending for summary judgment on the counterclaim 


| NONIS. un HE 


i 
H 


i 
i 
i 


D 
i 
$ 
! 
i 
‘ 


1 Affidavit in Opposition to Defendant's Motion for Default 
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.Judgment on Councerclaim 


| 


and that your deponent would telephone the plaintiff in Riyadh, 


| 
Saudi Arabia on Wednesday, the 28th day of May, 1975 between the 
| 


hours of 11:00 o'clock in the aforencon and 2:00 o'clock in the 


iSworn to before me this 
24 day of May, 1975 | 
| 
| 


afternoon of said date to inform him of the results thereof. 


George Mahshie 


‘Notary Public! E 
CATHERINE BOWKA 
Notary Public in h c of New Yor 


Yul » J ^ 


| 


My Conun ADI wy oy lula 


X 
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NOTICE OF MOTION AND MOTION TO MODIFY ORDERS 


| 

I 

TOM STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST 
ELECTRO-MECHANICAL CORPORATION, 


NOTICE OF MOTION AND MOTION 
TO MODIFY ORDERS 


- against - Index No. 74 Civ. 5237 (E.W.) 


WESTINGHOUSE ELECTRIC CORPORATION and 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants. 


| 
{ 
| Plaintiffs, 
i 
! 
| 
| 
i 


Please take notice that upon the annexed affidavit of Ismael Abu Khadra, 
sworn to June 19, .975, and upor ali of rhe pleadings and proceedings heretofore 
!! had herein, the undersigned wi!'| move this Court, before Honorable Edward 
] _Weinteld, United States District Judge, in Room 2804, Uni ted States District 
‘; Court House, Foley Square, New York, New York, on the Ist day of July, 1975 at 
;; 2:15 p.m. in the afternoon of that day, or as soon thereafter as counsel car 

ibe heard, for an order modifying two certain orders heretofore entered herein 
1; oy Honorable Edward Weinfeid on the 4th day of April, 1975 which require 
I| plaintiff to post a $25,000 bond as a condition for denial of defendant's 
t li motion for a default judgment on its counterclaim, and as a condi tion for 
| granting plaintiff's motion to set aside its default upon said counterclaim 
| under FRCP 55 (c); by removing and eliminating from said orders the requirement 
|" plaintiff be required to post said bond, on the ground that 


li |. Because plainrif? is insolvent, and unable to post such a bond, 
ji the requirement of such a bond is an unconstitutional dep: ivation 
T of due process; and 


2e The Court is without authority to impose such a condition 
upon plaintiff; and 


LÀ 


= 
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Notice of Motion and Motion to Modify Orders 


-2-— 


3. The imposition of such condition Is grossly inequitable 
in the circumstances of this case. 


4, Entry of judgment upon plaintiff's failure to post bond 
will unwarrantedly complicate and delay disposition of this 
action. 


-- 


Attorney [for Plaintiff |J 


ohn S. Hogg 

Of Counsel 

Office and Post Office Address 
503 East Washington Street 
Syracuse, New York 13202 


| 


TO: Welsman, Celler, Spett, Modlin & Wertheimer 

Attorneys for Defendant Westinghouse Electric Corporation 
425 Park Avenue 
New York, New York 10022 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE 
EAST ELECTRO-MECHANICAL CORPORATION, 
AFFIDAVIT 
Plaintiff, 
vs. 


WESTINGHOUSE ELECTRIC CORPORATION and 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants. 


State of New York ) 
County of Onondaga) ss: 
City of Syracuse ) 

ISMAEL ABU KHADRA, being duly sworn, deposes and says: 

l. That I am over 21 years of age and that I am a 
citizen of the Kingdom of Saudi Arabia and the named plaintiff 
herein. 

2. That I reside and am engaged in business in the 
City of Riyadh in the aforementioned Kingdom and I am engaged in 
the electrical and mechanical contracting business in the said 
Kingdom. 

3. That I am the same Ismael Abu Khadra, the owner of 
The Middle East Electro-Mechanicel Corporation and Al Karawan, 


which are companies engaged in the electrical and mechanical 


contracting business in the Kino?^m of Saudi Arabia and that the 


said companies are not corporat ..' as known in the United States 


but rather as an individual doing business under an assumed name. 


4. That I make this affidavit in support of a motion 


to reconsider an order made by this court requiring me, as 


plaintiff, to post a security bond in the sum of $25,000.00 as a 


— ——————M————————————————————M——— — — 
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. Affidavit in Support of Motion and Motion to Modify Orders 
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condition for permitting me to submit a late reply and I state | 


unequivocally that because of the actions of the defendant in i 
failing to deliver in accordance vith time schedules, in failing | 
to deliver in accordance with specifications and in failing to | 
deliver at all, I have suffered a financial loss as a result | 
thereof resulting in my being indebted to the National comercial | 
Bank of Saudi Arabia in the sum of 3036921.16 Saudi Arabian Riyals, 
which Saudi Arabian Riyal is currently exchanged at the rate of | 
3.5 for one American dollar. | 
5. That because of the situation resulting from the 

actions of the defendant I have been placed in a financial 

condition which would not permit me to post the bond as heretofore 


| 
mentioned or as a matter of fact any bond of such nagnitude, | 


although I have attempted to obtain such bond or its equivalent 
and have been denied thereof, and to substantiate this allegation 
reference is made to a letter of the National Commercial Bank 

of Saudi Arabia dated May 31, 1975, hereto attached and made a 
part hereof as Exhibit "A", which original letter is written in 


| 
| 
| 
| 
English and attached to the same is the Arabic translation thereof, 
and which document has been authenticated by the Chamber of | 
Commerce of Riyadh, Saudi Arabia, the Minister of Foreigh Affairs! 
of the Saudi Arabian Government and the Office of the Consul of 
the United States in Jeddah, Saudi Arabia. | 
6. That unless the court grants an order rescinding | 
the bond previously mentioned, I will be deprived of my day in | 
court and will not be able to be heard to recover the tremendous | 
| 


loss which I have sustained as a result of the defendant's wrongful 


Affidavit in Support of Motion and Motion to Modify Orders 


e quaseessq e mp BERG MUT O me Rn 


acts and as explained to me by my attorn-ys, ` Lurther | 
implications of my inability to make the aforementioned bond 
would result in further injury to me by the granting of a judgment 
to the defendant thus adding to my losses. 

7. That unless the relief sought herein is cranted 
I will not only be deprived of my day in court, but this would 


result in a grave injustice a.d may be not only detrimental, 


but fatal to my business. 


—— 


Sworn to before me this 
/4d6 day of June, 1975 


oe CUM 


Notary Public 
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LETTER 


EXHIBIT "A", 
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oT aal Ji ] 
TLL see yp ; 
TIT AS 
" t , d sa 


«AI | ols hi 


sv Ji 
BENT V x 


(ea JT uj en s! La Ys vo eee ale o eoe Las jl al 
(AS UL cuz ul oec! Ms Ja jac coles Lich Sut ul uy 
* os Le JL s ae eas SU Lis) 

apes dee. yet eee e Lice pts gi oy eee, 


<- 


pS uA oeil ans Yi, UL PIATT ele o td! 
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eL. As! 
KINGDOM OF $AUDI ARABIA 
PROVINCE OF KESZ T. 
CITY Or 200A $.$3 
EMBASSY OF THE Ut TZD GTATIS OF AMERICA 


| Hillie J. Green, xwx Consul of the 
United Sint oe? * Jic 35, Soudi Arabia, duly commis. 
tioned ind f ecMuy thet Mohammed 


Nassor ALP. ashidan ---- 


s anite pp 
whose 4^ ' sacl os res, oiively, subseribed 
and iii á ei the tirma of einn. 


Ing the «9 for Dir SUE Office “of the Royal — 
Ministry of 7 ep Affairs in Riyadh, Saudi A Arabia 


to whose ordeal aai laili nad eredit ara vue. 
For tha contents of ‘> annezad cocument tha Emboszy 
assumes no resconibility, 


IN WITNESS WHEREOF | have hereunto sot my heal 


end the seal of this oifice this 7 
T7 


day of 
June, 19 75. Z ? 
! oJ, GREE 


CONSUL OF GHZ Ur LOSTATES OF AMERICA 
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d eei cl 
CR. 1588 Ke M ec. po —P. Bank POST 


Teleg. (MOWAFFAX) P. O. Box 104 mrap orrice conan 
JERDAR 
—J Foreign Department. date: 
P 
iv NYS VN Riyadh: 31/5/1975. 


An] l asm, se 


| "PRG /S . KLXARAVAN, 


wk Jl P.O.BOX NO.244, 
e snnm. RIY. H, 
NU S.ARABIA. 
waama ea 
Fee 
^ 
ge Dear Sirs, 
IL 


We refer to your letter dated 28/5/4975 requesting us to issuc a 
Pn Letter of Guarantee for US325, 000.- in favour of UNITED STATES COURT. 
WINS we wish to advise you that we are not in a position to issue such 
guarantee owing to your outstanding obligations which have been 


EXHIBIT "A" 


— occured as a conscquonce of your implomentation to RIYADH AIRPORT 
OPERATION. 
r y [| Consequently, we affirm hereby that you have urgently to make 
1i possible arrangements in order to settle your debit balance vith 
n E us due on you amounting SR.3036921.16 otherwise we will be compelled 
peor sk x» r legal dur c 
EEREN A o take necessary legal procedures which will be againsc your 
by interest. 
wo e Gras 
dist" Awaiting to hear from you as soon as possible we remain, 
2/«N 
pf i Ec 2 tiverth Chamber of Commerce & Ininin / 
QE Creo The Segue eC MP- -M A: Namer For The Na lL Commences | 
- r Wy 16 PT Seecetary Genera Yours Faithfully, 
p^" "^ ais "S NATIONAL COMMERCIAL BANK, 
G m mui. ranch 
| els 41) 


ww Ue n ntm 


62 


JUDGE'S MEMO ENDORSED 


JUDGE'S MEMO ENDORSED - July 2, 1975 
7-1-75 Motion withdrawn as per attached letter. 


So ordered 


Edward Weinfeld 
U.S.D.J, 
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LETTER WITHDRAWING MOTION 


George T. Mahshie orrice: 474-4628 


ATTORNEY AND COUNSELOR AT LAW RES: 446-0611 


503 EAST WASHINGTON STREET H SYRACUSE, NEW YORK 13202 


June 27, 1975 


Clerk 

United States District Court 

Southern District of New York 
Foley Square 

New York, New York 10007 


Re:  Abu-Khadra vs. 
Westinghouse 
Index No. 74 Civ. 5237 (E.W.) 


Dear Sir: 


Please be advised that tue attorney for the moving plaintiff 
hereby withdraws the notice of motion, motion and supporting 
papers filed herein and returnable on July 1, 1975 before 

the Hon. Edward Weinfeld, and request that the same be striken 
from the motion calendar for that date and returned to this 
office. 


With thanks for your courtesy and cooperation, I remain 


Very truly yours, 


GEORGE T. MAHSHIE 


John S, Hogg 
Of Counsel 
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NOTICE OF SETTLEMENT OF JUDGMENT ON COUNTERCLAIM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE 
EAST ELECTRO-MEZCHANICAL CORPORATION, 


Plaintiff, 
-against- 
WESTINGHOUSE ELECTRIC CORPORATION and 
WESTINGHOUSE ELECTRIC INTERNATIONAL, 


S.58., 


pefendants. 


Index No 
74 Civ. 5237 
(E.W.) 


JOTICE OF SETTLEMENT 
OF JUDGMENT ON 
COUNTERCLAIM 


PLEASE TAKE NOTICE that a Judgment on Counterclaim 


of which the within is a true copy will be submitted to the 


Honorable Edward Weinfeld, one of the Judges of the within 


named Court at the Courthouse at Foley Squere, 


York on July 22, 1975 at 10:00 A.M. 


Dated: New York,New York 


New York, New 


GEORGE T. MAHSHIE, 


Yours, etc. 


WEISMAN, CELLER, SPETT, MODLIN 
& WERTHEIMER 
Attorneys for Defendant Westinghouse 
Electric Corporation 
425 Park Avenue 
_New York, New, york 1.0022 
Telephone No. (212) 371-5400 


Attorney for Plaintiff 

503 East Washington Street 
Syracuse, New York 13202 
Telephone No. (315) 474-4628 
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JUDGMENT ON COUNTERCLAIM © 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YO. 


$4 ae (dae ae” Er. de à dr ur ep ru PER. 
ISMAEL A3U KHADR; d/b/a THE MIDDLF : Index No. 
EAST ELECTRO-MECHAWICAL CORPORATION, 74.Civ. 5237 
: (E.W.) 
Plaintiff, : 
? JUDGMENT ON 
-against- COUNTERCLAIM 
WESTINGHOUSE ELECTRIC CORPORATION and 
WESTINGHOUSE ELECTRIC INTERNATIONAL, : 
S.A.) 
Defendants. 
we a 95 e» op œp up db- obo <= oe GOD e aD dD db d» a o d x 


Defendant, Westinghouse Electric Corporation, having 
moved this Court for entry of a default judgment in favor of 
said defendant and against the plaintiff for the sum of 
$110,893.92 with interest as demanded in said defendant's 
counterclaim, and said motion having duly come on to be heard 
before the undersigned United States District Judge on June 24, 
1975, and the Court having filed its order on June 27, 1975, 
granting said motion, and there being no just reason for delay 
of entry of this judgment, pursuant to Rule 54(b) of the Federal 
Rules of Civil Procedure, it is 

ORDERED, ADJUDGED AND DECREED, that defendant, 


Westinghouse Electric Corporation, have judgment against 
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Judgment on Counterclaim 


the above-named plaintiff in the sum of $110,893.92, with 
interest thereon from November 6, 1974 to July 23, 1975, at 
the rate of 6% per annum, amounting to $4,731.44, for 

a total of $115,625.36,together with costs to be taxed 

by the Clerk. 


J Date’: New York, New York 
July 2a, 1975 


€ 7.44» AG re rE D 
U.B.D.;d. 


j . JUDGMENT ENT. REJ 


July L7 , 1975 
A 


7 A / 
jsl Lamtu OU t 
Clerk e 


Y 
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i NOTICE OF MOTION AND MOTION UNDEP RuuE 60 (b) FRCP 


i 
, 
i UNITED STATES DISTRICT COURT 

i SOUTHERN DISTRICT OF NEW YORK 


Sy "ci tu Ram Ceci. vt dogo Perit 


| ISMAEL ABU-FHADRA, d/b/a THE MIDDLE EAST 


' 
ü ELECTRO-MECHANICAL CORPORATION, NOTICE OF MOTION AND 1 
i MOTION UNDER RULE 
i Plaintiff, 60 (b) FRCP 
| ' 
| vs. Index No. 74 Civ. ' 


5227 (E.W.) 


! 
i WESTINGHOUSE ELECTRIC CORPORATION and 
| WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants. 


| PLEASE TAKE NOTICE that upon the annexed a^:idavit of Ismael 


| Abu-Khadra, sworn to on the i9th day of June, 1975 and the affidavit of 
$ ; 
i James P. Fitzpatrick, Esa., sworn to on the AA day of August, 1975, 


! 
lana upon all of the pleadings and proceedings heretofore had herein, the 
| 


| undersigned will move this Court, before the Hon. Edward Weinfeld, United 


1 
i 


States District Judge, in Room 128, United States District Cour* House, 


| 2:15 P.M. in the afternoon of that day, or as soon thereafter as counsel 
l can be heard, for an Order pursuant to Rule 60 (b) FRCP setting aside a 


cer*ain default entered upon the counterclai herein on February 14, 1975, 


| 
i 
| 
i 
jand a certain default judgment entered thereon on July 23, 1975, and 
| authorizing plaintiff to file his Reply herein, upon the ground that 


l. Said cefault resultec from excusable neglect; and 


2. The entry of the judgment herein was inequitable in the 


i 
! 
1 
| 
l 
' 
| 
! 


circumstances of this case; and 
J. Because the facts of the counterclaim are and remain at 


1 

a issue in this action, the entry of a default judoment upon 

| | 
| 


n 
i 


LÁ 
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| 
| 
| 
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i 
| 
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| 
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i 
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Notice of Motion and Motion Under Rule 60 (b) FRCP 


the same issues unwarrantably complicates ani delays 


aisposition cf the within action; and 


for such other and further relief as to this Court may seem just and 


proper. 


Dated: August 28, 1975 


TO: 


GEORGE T. MAHSHIE, ESQ. 
Attorney for Plaintiff 
Office and P.O. Address 
503 East Washingtcn Street 
Syracuse, New York 13202 
Telpehone (315) 474-4628 


WEISMAN, CELLER, SPETT, MODLIN & WERTHEIMER 

Actorneys for Defendant Westinghouse Electric Corporation 
425 Park Avenue 

New York, New York 10022 


REFERENCE TO EXHIBITS 


The Affidavit of Plaintiff with Exhibit is set forth 


on Page 58. 


| 


| 
| 
| 
| 
| 
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AFFIDAVIT IN SUPPORT OF MOTION AND MOTION UNDER RULE 60 (b) 
FRCP 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ISMAEL ABU-KHADRA, d/b/a THE MIDDLE EAST 
ELECTRO-MECHANICAL CORPORATION, 
AFFIDAVIT 
Plaintiff, 
Index No. 74 Civ. 
vs. 5237 (E.W.) 


WESTINGHOUSE ELECTRIC CORPORATION and 
WESTINGHOUSE ELECTRIC INTERNATICNAL, S.A., 


Defendants. 


State of New York ) 
County of Onondaga)ss: 
City of Syracuse ) 

JAMES P. FITZPATRIC:, being duly sworn, deposes and says: 

l. That your deponent is an attorney at law, duly iicensed to 
practice in the State Courts of the State of New York and in the Federal 
Court of the Northern District of New York. 

2. That your deponent is associated with George T. Mahshie, 
Esq., the attorney for the plaintif€ herein as trial counsel in the above 
case. 

3. That during June and July of 1975 I appeared as counsel for 
George T. Mahshie, Esq. and represented the plaintiff, a Saudi Arabian 
National, at his deposition held in the offices of the attorneys for the 
defendant, Westinghouse Electric Corporation in New York City, New York. 


4. That this affidavit is being made in support of a motion 


under Federal Rule 60 (b) to set aside a default judgment entered in favor 
e { 


of the defendant Westinghouse Electric Corporation upon its counterclain. 
That this affidavit is being made by your denonent rathe~ 


than the plaintiff himself in that the plaintiff has returned to Saudi 


| 


Oe eee 


—————s=—— - 


—— 


ee 
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E 
avit in Support of Motion and Motion Under Rule 60 (b) 


Arabia and it would be extremely difficult because of the language barrier 


i 


and geographical distances to have the plaintiff himself make this i 


affidavit and further by reason of the fac. that your deponent is familiar 
with the facts and circumstances of this case and with the testimony vhich 
the plaintiff cave under oath at said deposition. 

5. That upon information and belief the defendant in answer to 
plaintirf's complaint also counterclaimed against the plaintiff for the 
sum of $110,893.92, to which plaintiff, through his attorneys, See 
and mistakenly failed to serve a timely rep’y. That as a result of said 
inadvertence and mistake, following extended proceedings disclosed in the 
record, a default judgment was entered upon said counterclaim. | 

6. That the counterclaim arises by reason of the defendant's | 
contention that the olaintiff did not pay the defencant in full pursuant | 
to the terms of the contract between the parties. 

7. The plaintiff testified under oath in the aforementioned 
deposition as to the essential cause of action against the Gefendant, which 


was that the defendant in fact defaulted in complying with the terms of 


its contract with plaintiff as follows: | 


(1) That defendant was at all times apprised by the 


plaintiff that time of delivery of the items which 
were the subject of this contract was of the essence 


in that the plaintiff had a penalty clause in its 


—— 


contract with the general contractor. Pursuant to sai 
understanding the defendant assured the plaintiff that 
these delivery dates would create no problems and 

that the matericls would be shipped ., sea in plenty 


of time for the plaintiff to comply with the terms 


—— — wens | 


of its contract with the general contrictor. That the 


nm———————— QT A rpm 


, 
n—————— M € — Porro 
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Affidavit in Support of Motion and Motion Under Rule 60 (b) 


FRCP 


(2) 


(3) 


(4) 


e 
72 


defendant faised vo live up to the terms of its 
agreement in that it did not ship many of the items | 
under the contract in time which required the olaintiff 


to arrange for shipment by ai: to avoid the penalty 


clause of his construction contract. That this shipment 
by air caused plaintiff to incur additional and 
substantial out of pocket costs not contemplated when 
contracting with the defendant resulting in damages to 
the plaintiff in the sum of approximately $152.500.00. 
That plaintiff further testified that many of the items 
to be supplied, that were in fact delivered, did not 
Cc.apl.y with the specifications which were by reference 
a part of the contract between plaintiff and defendant, 


which caused substantial delay to plaintiff and in man 


could not be used, which resulted in damages to the 


plaintiff in the sum of $28,150.00. 


Yi 
| 
cases,“ said ‘tems rot conforming to specifications | 


Tha: addition to the aforenentioned the plaintiff 
testified under oath that many items under the sensa 


between the parties hereto were never in fact supplied 


by the defendant nor received by the plaintiff, which 


items plaintiff had to procure from other s- 'tces 


[| 
| 
| 
resulting in an out of pocket expense to the paete] 
in the amount of $196,613.00. | 


That in addition thereto plaintiff sustainc: other items 


of damage by reason of the defendant's failure to perforr 


| 
its part of the contract in the nature of back charges ! 
I 


from the general contractor, consultation fees, bank 


un 


Affidavit in Support of Motion and Motion Under Rule 60: (b) 
FRCP 


interest incurred by reason of the delay, bank charges : 
for extensions of the letters of credit, which 
extensions were requested by the defendant and also loss 


of ousiness by reasun of not being able to procure 


contract, which was occasioned as a result of defendant's 


breach of contract. 


8. That your deponent is familiar with all of the facts of this 
j case and verily believes that the plaintiff has a valid, subsistent and 
| meritorious cause of actic. as against the defendant and hzc orovable out 
ij Of pocket damages and expenses in exces: of $600,000.00 witn addi.ional 


performance bonds subsequent to the Riyadh Airport 
| 
| 
| 
| 
H 
il 
li 
i 
i 
j provable damages for loss of busi». - in a sum in excess of $1,000,000.00. 
i AR 
* i k ‘ A Å , 
" Me 13 fs / (nur 
| ee Lr : ` 
| C ) Jamez P. Fitzpatrick 
| 
1 
| 
| 


| Sworn to before me this 
4/*4 day of August, 1975 


TOES 2 
(Lp aie AL peu... 


Notary Public ‘ 


CATHERINE ROWKA 
Notary Public ia the State of New Yo 
Sunt, om 92 Qu No. 21-5193225 


Ay Comunis ian Ham Mae uda 


Á 
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JuvGE'S MEMO ENDORSED 


JUDGE'S MEMO ENDORSED - September 25, 1975 


The within motion made pursuant to Rule 
60 (b) of the Federal Rules of Civil 
Procedure is denied. 


So ordered 


Edward Weinfeld 
U.S Dede 


"c á 75 | 

, í . c í 
AFFIDAVIT IN OPPOSITION TO PLAINTIFF'S MOTION UNDFR RULE !' 
60 (b) FRCP 


WITED STATES DISTRICT COURT 
ERN DISTRICT OF NEW YORK 


ISMAEL ABU-KEADRA, d/b/a THE MIDDLE ZAST : Index No. 74 Civ. 


ELECTRO-MECHANICAL CORPORATION, 5237 (£.W.) 

Plaintiff, $ 3! i 

-against - : AFFIDAVIT IN OPPOSITION P 
TO PLAINTIFF'S’ MOTION 

VESTINGHOUSE ELECTRIC CORPORATION and : UNDER RULE 60(b) FRCP a, 
WESTINGHOUSS ELECTRIC INTERNATIONAL, 
S «Ax, : 

Defendants. : 
ee c dd) ip d cap ems eae M dl wi E d Lu "i" ce we cep at 
SYATE OF NEW YORK ) 

) 2886 


COUNTY OF NEW yYouK ) 


MILTON WAXENFELD, being duly sworn, Geposes and 


i am an attorney duly admitted to practice before 
this Court and a member of the firm of WEISMAN, CELLER, SPETT, 
MODLIN & WHRTGELTMER, attorneys foc defendant WESTINGHOUSE 
ELECTRIC CORPORATION. The other defendart named herein, 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., has not been served 


with process or appeared, and therefore reference hereinafter 
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60 (b) FRCP 


to defendant will be to defendant WESTIN  ^USE ELECTRIC 
CORPORATION. 

I am fully familiar with all the pleadings 
and proceedings heretofore had herein end I submit this 
affidavit in opposition to plaintiff's motion for an Order 
pursuant to Rule 60(b) of the Federal Rules of Civil Procedure 
(FRCP) to set aside plaintiff's default in replying to 
defendant's counterclaim, to set: aside ‘the judgment’ entered 
against siaineade upon defendant's counterclaim, and to permit 
plaintiff to file a reply to defendant's counterclaim without 
the necessity of posting any bond. 

Plaintiff's instant motion should be denied 
because it is a fourth attempt by plaintiff to have this Dust 
permit him to cure his default in replying to defendant's 
counterclaim without the necessity of posting any bond. 

In effecc, plaintiff's instant motion is also the latest in 
a series of attempts to reargue prior unsuccessful applications 
by plaintiff to dispense with the posting of a $25,000 bond 
previously ordered by this Covrt. 

! | Moreover, by reason of a recent ex parte appli- 
cation by plaintiff to Judge Richard Owen, in the absence of 
Judge Edward Weinfeld to whom this case is assigned, plaintiff 


has obtained an eniargement of ti.» to September 21, 1975 
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Affidavit in Opposition to Plaintiff's Motion Under Rule 
60 (b) FRCP 


within which to appeal from the judgment against plaintiff on 
defendant's counterclaim, admittedly for the purpose of making 
the instant motion. Rule 60(b) was not intended to be, and 
should not be permitted to be utilized as a substitute for 


an appeal by plaintiff from tie aforesaid judgment. 


PRIOR PROCEEDINGS 


1. On February 15, 1975, following plaintiff's default 
in replying to defendant's counterclaim, defendant made a motion, 
returnable on February 25, 1975, for entry of a default judgment 
against plaintiff on defendant's counterclaim in the sum of 
$110,893.25. Annexed hereto as Exhibit "A" is a copy of 
defendant's said motion for entry of default judgment. Pursuant 
to stipulation, said motion vas adjourned to March 18, 1975. 

2. On March 5, 1975, plaintiff nade a motion, solely 
on the affidavit of his attorney, returnable on March 18, 1975, 
for an order, pursuant to Rule 55(c) of FRCP, to set aside 
plaintiff's default and authorizing plaintiff to make a late 
filing of a reply. A copy of plaintiff's motion papers is 
annexed hereto as Exhibit "B", and a copy of euitendenk^n affidavit 
in opposition thereto and in support of defendant's motion for 


judgment is annexed hereto as Exhibit "C". 
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Affidavit in Opposition to Plaintiff's Motion Under Rule 
60 (b) FRCP 


3. On April 1, 1975, the adjourned date of said motions, 
Judge Weinfeld denied defendant's motion for a default judgment 
and granted plaintiff's motion to set aside his default, on 
condition that plaintiff post a $25,000 bond within 20 days. 
Annexed as Exhibit "D" is a cc; >f the Order conditionally 
granting plaintiff's motion. 

4. On May 16, 1975, plaintiff having failed to post the 
required bond, defendaht made a motion, réturnable on May 27, 1975, 
for the entry f a default judgment pursuant to Rule 55(b) (2) 
of FRCP upon the ground of plaintiff's failure to comply with 
the above condition.  Annexed hereto as Exhibit "E" is a copy 
of defendant's said motion papers.  Plaintiff's attorney submitted 
to the Court an affidavit in opposition to said motion, a copy of 
which is annexed hereto as Exhibit "F". 

5. On May 27, 1975, the return date of defendant's 
said motion for the entry of a default judgment, Judge Weinfeld 
abibesiod said motion to June 24, 1975 at which time the parties 
were to Shale and report to the Court as to whether the Order 
with respect to posting of a bond had been complied with. 
In effect, Judge Weinfeld granted plaintiff a month's extension 


in which to post the required bond. 


~ aa 
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Affidavit in Opposition to Plaintiff's Motion Under Rule 
60 (b) FRCP 


6. On June 23, 1975, the day preceding the adjourned 
date of defendant's motion for judgment, defendant's counsel 
received in the mail motion papers by plaintiff, returnable 
on July 1, 1975, for an orde- eliminating from the prior Orders 
of Judge Weinfeld the requirement that plaintiff post a $25,000 
bond as a condition to vacating his default. Annexed hereto as 
Exhibit "G" is a copy of plaintiff's said motion papers. 

7. On June 24, 1975, the adjourned Aate of defendant's 
motion for a default judgment, Judge Weinfeld made an Order 
granting defendant's motion for judgment on its counterclaim, 

a copy of which is annexed hereto as Exhibit "H", and denied 

an oral application by plaintiff's counsel to further adjourn 

the motion pending the hearing of plaintiff's aforesaid motion 
made returnable on July Ist. Consequently, plaintiff's counsel 

advised the Court, by letter dated June 27, 1975, of the 

withdrawal of plaintiff's said motion returnable July 1l, 1975, 

and Judge Weinfeld made an Order on July 1, 1975 that plaintiff's 

said motion was withdravn in accordance with said letter. Annexed 

hereto as Exnibit "I" are copies of said letter of plaintiff's 

counsel and of said Order. 

8. On July 14, 1975, defendant noticed settlement of 


a judgment on its counterclaim, which judgment was thereafter 


` 


-5- 
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Affidavit in Opposition to Plaintiff's Motion Under Rule 
60 (b) ERCP 


sign-d on July 22, 1975 and entered on July 24, 1975. Annexed 
hereto as Exhibit "J" are true copies of said judgment and 
notice of settlement thereof. 

9. On August 21, 1975, plaintiff made an ex parte 


application to Judge Richard Owen for an enlargement of time 


until September 21, 1975 to ap l from the aforesaid judgment 
f e ground that plaintiff had not been advised by the Clerk 

Qi e entry of the judgment, and admittedly ror the purpose of 

making the instant motion. On August 22, 1975, Judge Owen 

made an Order granting plaintiff's said motion. Copies of 

plaintiff's motion papers, accompanying letter to Judge Ow.n, 

and his Order granting the enlargement of time are annexed 


hereto as Exhibit "K". 


PLAINTIFF'S MOTION UNDER RULE 60 (b) 

It will be noted that plaintiff's motion is based 
upon affidavits by plaintiff and ^ne of his counsel. The 
affidavit of plaintiff is sworn to June 19, 1975 and is the 
identical affidavit previously submitted by plaintiff in support 
of his Sein» motion to PEE stg idem sili that ne post 
a $25,000 bond as a condition to excusing his default. 

If such affidavit by plaintiff is submitted as an 
affidavit of merits, it is obviously inadequate and insufficient 


for such purpose, as it contains merely conclusory allegations, 


~ o 


Affidavit' in Opposition to Plaintiff's Motion Under Rule 
60 (b) “RCP 


unsupported by any evidentiary facts. If plaintiff's said 
affidavit is submitted as evidence of his financial inability 

to post a bond, it is similarly insufficient and inadequate 

in that it shows, at best, merely an unsuccessful attemp. 

to obtain from a bank in Saudi Arabia its guaranty to pay 

the sum of $25,000 in favor of a United States Court. It is 
completely devoid of any showing that plaintiff is financially 
or otherwise unable tc obtain the type of bond which is required 
to satisfy the condition to vacate plaintiff's default. 

The affidavit by plaintiff's counsel, Mr. Fitzpatrick, 
purports to characterize plaintiff's deposition. If it is 
submitted as an affidavit of merits, it is similarly wholly 
inadequate and insufficient for such purpose. A mere reading 
of said affidavit shows that it is based purely upon hearsay 
and is devoid of evidentiary facts. Moreover, it is the recollection 
of deponent, who conducted the deposition of plaintiff, and on 
review ^e transcript, that Mr. Fitzpatrick's characteriza- 
tion of plaintiff's deposition is inaccurate in many material 
respects. Said affidavit does not disclose that the deposition 
of plaintiff is far from being completed. In the course of such 
Geposition plaintiff repeatedly Pm deponent to a 
Mr. Dajani and to numerous documents for vital information 


in suppo~t of plaintiff's claim but which were not available 


= 
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Affidavit in Opposition to Plaintiff's Motion Under Rule 
60 (b) FRCP 


at the deposition.  Annexed hereto as Exhibit "L" is a copy of 
pages 577, 578 and 579 of the transcript of plaintiff's deposi- 
tion taken by deponent, which indicate the incomplete and 
inconclusive nature of plaintiff's deposition to date. 

In view of all of the foregoing, it is respectfully 
submitted that plaintiff's instant motion should be in all 
respects denied. He should not be allowed to use this motion 
under Rule 60(b) either as a vehicle for repeated reargument 
of prior -otions to this Cc"rt, or as a substitute for an appeal 
from the judgment entered herein against plaintiff. 


, m MILTON WAXENFELD 
Sworn to before me this 


|! day of September, 1975. 


Notary Public 


ARLES WAYNE 
NOTARY PUBLIC, State of New York 
No. 30-9554159 
vei Nasceu County 
ese enr York County 


Certificate Fi'e 
Commission 


Expires March 30, 1976 
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REFERENCE TO EXHIBITS 


Affidavit in Opposition to Plaintiff's Motion Under Rule 
60 (b) FRCP 


Exhibit "A", Notice of Motion for Default Judgment on 
Counterclaim as set forth on Page 13 


Exhibit "B", Notice of Motion to Set Aside the Default 
Under Rule 5* (c) as set forth on Page 24 


Exhibit "C", Af .davit in Opposition to Plaintiff's Motion 
to Set Aside H Default and in Support of Wer*inghouse's 
Motion to Enter a Default Judgment as set for . on Page 32 


Exhibit "D", Judge's Memo Endorsed - April 4, 1975 as set 
forth on Page 31 


Exhibit "E", Notice of Motion for Default Judgment on 
Counterclaim as set forth on Page 42 


Exhibit "F", Affidavit in Opposition to Defendant's 
Motion for Default Judgment on Counterclaim as set forth 
on Page 53 


Exhibit "G", Notice of Motion and Motion to Modify Order 
as set forth on Page 56 


Exhibit "H", Judge's Memo Endorsed - June 27, 1975 as 
set forth on Page 52 


Exhibit "I", Judge's Memo Endorsed - Juiy 2, 1975 as 
set forth on Page 6? 


Exhibit "J", Notice of Settlement of Judgment on 
Counterclaim as set forth on Page 64 
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EXHIBIT "K" 


aor At & > 
George ©. Hahshie OFFICE: 474-4628 


ATTORNEY AND COUNSEIÖR AT LAW itini 


503 EAST WASHINGTON STREET - SYRACUSE, NEW YORK 13202 


Saat i. 1979 
Honorable Ricnard Cwen 
. Unirad Stores Courthouses 
Foley Squar2 
‘aw York, ilaw York 
19597 
“e; Abu Khadra v. ;lestinghouse 
fe Civ: 5257 XE; W.) : 
ear Jud.;o wens Ee - hup 
In accordance with ny telephone conference with your office yesterday, 
| enclose herewith affidavit and motion for enlargement of time to appeal 


4. 


uncer Rule 4(a) FRAP. Since the application Is made before. tha expiration 
of the tine to appeal it Is not made on notice; but a copy of tha pepers 
has been forwarded to counsel for dsfendant. 


^s | Indicated on the telephcne the reason for the requested 30-day 
extension is to permit a motion under Rule 69 (b) which, 1f successful, 
wiii obviare the necessity of an appeal. It is expected that such a motion 
Is to be made returnable before Judge Weinfeld September 10. 


ISIN thanks for your- consideration | an 
crfully yours 


GECFEX GE y 


cc: Weisman, Caller, S 


2 Modlin & tlerthetmer 
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EXHIBIT "K" 


, ^| amos i~ T 
4/5/3 THE ? I DDLE E551 


$ 7 Ac 
3 AT ION, 


POTION FOR ENLARGEMENT 


te 


Ur Fire UNDER RULE 4 (3) FRAP 


C COPPCRATICH 


OCofeimwiaunts 


— M MÀ M M MÀ À— — € — — — — 


(o3 counterctain 
e o1 $ 


tisa rey} MoT r 

| on f í Ur. 
|[52 Judgnent snecifically untli the 2ist day of ; 
iiticualarty shown oy the affidavit of dohn S. H 


August 21, (975, 


ov JOHN S. HOGG 
af Counsal 

7 Oftice and Post Office å 

| P ai 253 East Vashingten Stree 

3 


! jt 3 
T Syracuse, tey York 135202. 
tj 

H 

if 

it 

| ; 

j 

+f 

H 


Ex LFI iS {7 TAE 


| 
i 
| 
| 


T 


d 


ii $ Tate of Hew York 


1 4^. For several 
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EXHIBIT "K" 


UNITED STATES DISTRICT £C "T 


w 


um Y^p 
SiR ; RA 


SCUTHEM CISTRICT OF 


-scains*= AFFIDAVIT 


T$ Cupio Dm cc0T34 
LENSES ELE ? 


eCnAaTIiIGi 


Madison 


County of 


JHH S. HGS, being duly sworn, depeses amb says Tiar: 
d ee S à ios d TTA 2m 7 A pho a sm Cd 
te d an en attorney aT jaw dui; iicenssa to oractice inf ‘che Stare 
i PEN ny A s LER qn eed 
of “ow York, aad scting !3 tne ahove matter as counsel to SGeorgsa T. cahshle, 
Esg., avrorney for The intii herein, 
>, AS such couns:!, | on faniliar wits the proceedings herstotcre had 


3. At a hearing betore Von, 
Judee Yetafeld ordersd centry c? a 
posed by defendant asti 


Edward Je ueinfetd, held on June 24, 1975, 
default judoment upon a countercizin Intar- 
nghcuse Electric Corporation her2in. 


weeks therpesfter, no such judgment was onrored, 


5, On July 23, 1275, a final Judgrent on 


- 
+ 


such countorc!a uas duly 


6. To this-date, no notice as is prescribed by Rule 77 (d) FRCP has 
been received by plaintiff or plaic :f?'s attoraey. 


-e 


“as made of the offics of the 


slork of the Court To determine if judgment ^ad sen onterad, but The infor- 
13 
LES 


A maessencer r? DT 


^ 
1 

$59 Soe 
c. 


by vapenent to c9 TO the clerk's office 


ome a 2 deporan? thot forwarded to do- 
mnt a copy of fis - jepcoent THs 
275, | nich shew Tras 


1975. 


^. 'Mocause 213 
Ia 


jas not oware o ntry of final jidcrent on. th 
countafeleln Pers H 


foo 
time TO agpaal will expire’ tonorroyw, und no 


L E 
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EXHIBIT 


paon filed a 


L 


have no 


" ^T 
Ayoz i 


 — — ——  —À ——— ——— —" 


' 
P (meme wer tmp qr cq pore AUN dm 
` , v op" Fa Ww. pe manet 


r 


7 om? 6n? e 
! Index. No. 74 Civ 5237 (E. W.) Year 19 
tin is a (eehed) 


ow n yee take notice that the wit 
tru: copy of à UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MEW YORK 


in the exe of the clerk of the within 


19 


‘named court unt wo ETT 
indo . ABU KIADAA;" d/b/a THE 
ui MIDGLE EAST ZLECTRD-MECHANICAL 


du'y evtere! 


Yours, ete.. z ` 
U ORAT IC" ;, 


| GEORGE T. MAHSHIE 


Aticon'y for 
five 123 Port Office Address, Telephone 
502 E. WASHINGTON STREET 


cvnAC. SE. NEW YORK, 13272 


(215) 474.5628 


"kg" 


E: 
H 
jaa) 
H 
x 
e 


MAHSHIE 


„torney for Pianti 4 


OMe. and Fu Office Address, Teleplene 


WASHINGTON STREET 
ACI'SE, NEW YORK 13202 


(3159 47 3.4620 


Yours, etes — —— MR PÓ——À—À CERTI 


1 
GEORGE T. MAHSHIE ; 


frein fue Attorney (3) for 


Ofre mid Post Ofice Address, Telephone 
service of a co f the within 
503 € WASHINGTON STREET z aai 
SYRACUSE NEW YORK, 13202 is hereby admitted, 


($2159 474.4628 


iy Attorney ur Attarner(s) for 


4 
n 


LXE IT’ 


c 
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EXHIBIT "L" 


TET Abu Khadra . 577 


statements in Arabic and the translations - I 
think they were E and G - those that were marked, 
I gave back to you and I merely retained copies. 

WR. FITZPATRICK: That is correct. 

MR. WAXENFELD: The rest I have with the 
understanding that I will reproduce copies for 
myself and then return those PENA which you 
supplied and were marked. 

MR. FITZPATRICK: Fine. 

MR. WAXENFELD: With respect to the docu- 
ments which I supplied and which were marked, I 
will retain the originals that were marked and 
I will supply you with a set of those documents. 

MR. FITZPATRICK: That's fine. 

MR. WAXENPFELD:. That would seem to take 
care of the marking and distribution of the 
exhibits. 

MR. FITZPATRICK: Correct. 

HR. WAXENFELD: With respect to the deposi- 
tion of plaintiff, I would ask you to tell me now, 
or if you can't tell me now, at your convenience, 
of the date when we may have Mr. Dajani here for 


deposition and those documents which we have 


asked you to produce and which you have agreed to 


Euer th" 


4 


24 


25 
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EXHIBIT "L" 


Abu Khadra 518 
produce, if you have them. 
One word of explanation: Je have asked 


to take the deposition of plaintiff and the 


situation is a little unusual in that my recollection 
of the record is very clear that on numerous 
occasions when I asked for particulars, Mr. Abu 
Khadra said, "You will have to ask Mr. Dajani." 

And when it came to documentation or details 
evidenced in documentation, Mr. Abu Khadra said, 
"Those details we have in documents, but the 
documents are in Riyadh and ve will have to get 
them," which is what lea to my requesting some 

of the documents. 

So that with respect to many of the material 
facts, Mr. Abu Khadra has referred me to Hr. à 
Dajani. He said, "Ask Mr. Dajani; he knows about 
it." ‘In those circumstances, I don't perceive 
that I have had a deposition of the plaintiff, 
when he tells me in so many areas that I have got 
to ask somebody else for the information.. And 
it is my positic^ that for me to get the deposition 
of the plaintiff, which I am entitled to under 
the notice that we served and under the court 


order, that since Mr. Abu Khadra has referred me 


) 
A 
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EXHIBIT " L" 


Abu Khadra 519 
so extensively to Mr. Dajani, that I should have 
Hr. Dajani to ask him the questions that Hr. 
Abu Khadra has referred me to him for and to the 
documents. Otherwise, I don't have the detailed 
information and the particulars to which I am 
entitled upon a deposition. 

For that reason, I would ask y.u to let me 
know when I may examine Mr. Dajani and see the 
documents that you are going to produce to the 
extent that you have them. 

I further note that that does not necessarily 
indicate that I might not have to get back to 
Mz. Abu Khadra. 

I will try not to and I might not have to, 
but it is possible after Mr. Abu Khadra has referred 
me to Mr. Dajani and I get to speak to Mr. Dajani, 
he can refer me back to Mr. Abu Khadra and I will 
be chasing myself around in circles. 

Should that occur, should Hr. Dajani, to 
whom I have been referred, refer me back to Hr. 
Abu Khadra, I would obviously have to get to 
him. Or should the documentation produced require 


further examination of Mr. Abu Khadra, I merely 


am indicating that I would reserve tnat. right. 


* 
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NOTICE 7 APPEAL - SEPTEMBER 19, 1975 


UNITED STATES DISTRICT COURT 
|SOUTHERN DISTRICT OF NEW YORK 


LLL pp ———An ee ee ee ee ee ee ee — À —À ee — ee — — 


M ABU KHADRA, d/b/a THE MIDDLE EAST 
IELECTRO-MECHANICAL CORPORATION, 


Plaintiff, NOTICE OF APPFAL 
vs. 14. Civ. S237 
(E.W.) 
WESTINGHOUSE ELECTRIC CORPORATION and 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants. 


iddle East Electro-Mechanical Corporation plaintiff above named, 


ereby appeals to the United States Court of Apprals for the Second 


ircuit from the final judgment entered upon the counterclai. in 


| Notice is hereby given that Ismael Abu Khadra d/b/a The 
| 
C 


1 
Lus action on the 23rd day of July, 1975. 
| 


ated: September 16 o 1975 
George T. Mahshie, Esa. 


Attorney for Plaintiff 
Office and P.O. Address 
503 East Washington Street 
Syracuse, New York (3202 
Telephone (315) 4.4-4628 
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NOTICE OF APPEAL - OCTOBER 9, 1975 


"UNITED STATES DISTRICT COURT 
WTHEPN DISTRICT OF NFW YORK 


ISMAEL ABU KHADRA, d/b/a THE MIDDLE EAST 
ELECTRO-MECHANICAL CORPORATION, 


NOTICE OF APPEAL 


Plaintiff, 
Index No. 
vs. 74 Civ. 5237 
(E.W.) 
WESTINGHOUSE ELECTRIC CORPORATION and 
WESTINGHOUSE ELECTRIC INTERNATIONAL, S.A., 


Defendants. 


Notice is hereby civen that Ismael Abu Khadra d/b/a The Middle 


East Electro-Mechanical Corporation, the olaintiff above named, hereby 


appeals to the United States Court of Appeals for the Second Circuit from 


the Order entered in this action on the 25th day of September, 1975, 


denying plaintiff's motion under Rule 60 (b) for an Order setting aside 


the final judgment heretofore entered in this action on July 23, 1975. 


Dated: October 9, 1975 rs. 
i-am Lua 


— ae idet — 
GEORGE T. MAH 2, ESQ. 


Attorney for Plaintiff 
Office and P.O. Address 
503 East Washington Street 
Syracuse, New York 13202 
Telephone (315) 474-4628 
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ORDER CONSOLIDATING APPEALS 


UNITED STATES COURT OF APPEALS 


Second Circuit 


At a Stated Term of the United States Court of Appeals, in and for the Second 


Circuit, held at the United States Court House, in the City of New York, on the 
Seventh day c. November , one thousand nine hundred 


and Seventy-five. 


Ismael Abu Khadra, a/b/a The Middle East 
Electro Mechanical Corporation, 


Plaintiff-Appellant, 
Ve 


Westinghouse Electric Corporation and 
Westinghouse Electric International, S.A.m 


Defendant-Appellee,. 


- 


| It is hereby ordered that the motion made herein by counsel for the 


uppellant xdbaelisscox ZEB OHH 


by notice of motion dated October 9, 1975 to consolidate the appeal 
herein with the appeal in Docket No, T-5299 for all purposes; 
to file one record, one set of briefs and appendices and that 
one mandate íssue 

be and it hereby is granted, yox 


"T ^ 
|. 
"unc uf d i>. " "T" É . 4 


Circuit Judges 


Deos €, 78 
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